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The Senate met at 9:30 a.m. and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
QOgilvie, offered the following prayer:

Almighty God, You have promised,
“In quietness and trust shall be your
strength.”—Isaiah 30:15. For a brief
moment we retreat into our inner
world, that wonderful place called
prayer, where we find Your strength.
Here we escape from the noise of de-
manding voices and pressured con-
versations. With You there are no
speeches to give, positions to defend, or
party loyalties to push. In Your pres-
ence we can simply be. You love us in
spite of our mistakes and give us new
beginnings each day. We thank You
that we can depend upon You for guid-
ance in all that is ahead of us today.
Particularly we ask for Your guidance
on the vote on the war powers resolu-
tion concerning our involvement in
Kosovo.

Now, Father, we realize that this
quiet moment in which we have placed
our trust in You has refreshed us. We
are replenished with new hope. Now we
can return to our outer world with
greater determination to keep our pri-
orities straight. Today is a magnificent
opportunity to serve You by giving our
very best to the leadership of our Na-
tion. In the name of our Lord and Sav-
ior. Amen.

RECOGNITION OF THE MAJORITY
LEADER

The PRESIDENT pro tempore. The
able majority leader is recognized.
Mr. LOTT. | thank the Chair.

SCHEDULE

Mr. LOTT. This morning the Senate
will resume consideration of S.J. Res.
20, with a brief statement by Senator
MCcCAIN. Following Senator MCcCAIN,

Senate

the majority leader will be recognized
to make a motion to table S.J. Res. 20.
Before | speak, however, and make that
motion, | believe Senator DAsScCHLE will
use leader time to make some remarks,
too. So Senator McCAIN will speak,
Senator DASCHLE, and | will speak and
make a motion to table S.J. Res. 20.
Therefore, the first rollcall vote of the
day will occur at approximately 9:45.

If S.J. Res. 20 is tabled, the Senate
will immediately begin debate on S.
900, the financial services moderniza-
tion bill, under the provisions agreed
to last night by unanimous consent. It
is hoped that significant progress will
be made on the banking bill, and there-
fore Senators can expect further roll-
call votes today.

We do have one complicating factor.
We have also had another natural dis-
aster to strike our country, this time
in Oklahoma. The Senators from Okla-
homa feel the necessity, understand-
ably, to go to Oklahoma, and we will
have to take that into consideration in
how we schedule votes. | will consult
with the Democratic leader about that
timing.

The Senate will be in recess for the
weekly party caucus luncheons from
12:30 to 2:15. | thank my colleagues for
their attention. | believe Senator
MCcCAIN is ready to speak.

RESERVATION OF LEADER TIME

The PRESIDING OFFICER (Mr. AL-
LARD). Under the previous order, the
leadership time is reserved.

DEPLOYMENT OF U.S. ARMED
FORCES TO THE KOSOVO REGION
OF YUGOSLAVIA

The Senate resumed consideration of
the joint resolution, which reads as fol-
lows:

S.J. REsS. 20

Whereas the United States and its allies in
the North Atlantic Treaty Organization are
conducting large-scale military operations

against the Federal Republic of Yugoslavia
(Serbia and Montenegro); and

Whereas the Federal Republic of Yugo-
slavia (Serbia and Montenegro) has refused
to comply with NATO demands that it with-
draw its military, paramilitary and security
forces from the province of Kosovo, allow the
return of ethnic Albanian refugees to their
homes, and permit the establishment of a
NATO-led peacekeeping force in Kosovo:
Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That the President is au-
thorized to use all necessary force and other
means, in concert with United States allies,
to accomplish United States and North At-
lantic Treaty Organization objectives in the
Federal Republic of Yugoslavia (Serbia and
Montenegro).

The PRESIDING OFFICER. Under
the previous order, the Chair recog-
nizes Senator McCAIN for 5 minutes.

Mr. McCAIN. Mr. President, | would
like to ask unanimous consent that
Senator DORGAN be allowed to make a
brief unanimous consent request.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.
PRIVILEGE OF THE FLOOR

Mr. DORGAN. | ask unanimous con-
sent that privilege of the floor be
granted to Anthony Blaylock, a mem-
ber of my staff, during the pendency of
S.J. Res. 20.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MCcCAIN. Mr. President, | also
ask unanimous consent for 3 additional
minutes, if necessary, for me to com-
plete my statement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Mr. President, | thank
Senators LoTT and DAscHLE for allow-
ing the Senate more time for this de-
bate than was their original intention.
I think it has been a good debate. It
was not as long as | would have liked
but better than | had expected yester-
day morning. Many Members on both
sides, or should | say on all the mul-
tiple sides of the question, have had
the opportunity to express themselves
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and most have done so with distinc-
tion. | also thank the cosponsors of the
resolution for having the courage of
their convictions, Senators HAGEL,
BIDEN, LUGAR, KERRY, DobD, RoBB, and
all the other cosponsors. You have
made the case for the resolution far
more persuasively than have I, and |
commend you for fighting this good
fight.

Mr. President, the Senate is not in
order.

The PRESIDING OFFICER. The Sen-
ate will please be in order.

The Senator from Arizona is recog-
nized.

Mr. McCAIN. Mr. President, | want
to speak plainly in the few minutes re-
maining to me. What | say now may of-
fend some people, even some of my
friends who support this resolution. |
am sorry for that, but | say it because
I believe it is the truth, the important
truth, and it should be said.

The President of the United States is
prepared to lose a war rather than do
the hard work, the politically risky
work, of fighting as the leader of the
greatest nation on Earth should fight
when our interests and our values are
imperiled.

We all know why in a few minutes
this resolution is going to lose. It is
going to lose because the President and
members of his Cabinet have joined
with the opponents to the war and lob-
bied hard for the resolution’s defeat.
Do not believe administration officials
when they tell you that the resolution
would have been defeated even without
their active opposition. Had they
worked half as hard in support of it as
they did to defeat it, the result would
have been different today.

No, it is not that they could not win;
it is because they did not want to win
that we are facing defeat this morning.
That is a shame, a real shame.

| have said repeatedly that the Presi-
dent does not need this resolution to
use all the force he deems necessary to
achieve victory in Kosovo. | stand by
that contention. And | have the good
company of the Constitution behind
me.

I had wanted this resolution consid-
ered in the now forlorn hope that the
President would take courage from it
and find the resolve to do his duty, his
duty by us, the American people, by
the alliance he leads, and by the suf-
fering people of Kosovo who now look
to America and NATO for their very
lives.

I was wrong, and | must accept the
blame for that. The President does not
want the power he possesses by law be-
cause the risks inherent in its exercise
have paralyzed him.

Let me identify for my colleagues
the price paid by Kosovars for the
President’s repeated and indefensible
ruling out of ground troops. Mr.
Milosevic was so certain of the limits
to our commitment that he felt safe
enough to widely disperse his forces.
Instead of massing his forces to meet a
possible ground attack, he has de-
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ployed them in small units to reach
more towns and villages in less time
than if the President had remained si-
lent on the question of ground troops.
In other words, he has been able to dis-
place, rape, and murder more Kosovars
more quickly than he could have if he
feared he might face the mightiest
army on Earth. That is a fact of this
war that is undeniable. And shame on
the President for creating it.

Now what is left to us, as our war on
the cheap fails to achieve the objec-
tives for which we went to war? Well,
bombing pauses seem to be an idea in
vogue. They were popular once before
in another war. And | personally wit-
nessed how effective they were. No, Mr.
President, | do not have much regard
for the diplomatic or military efficacy
of bombing pauses. As a matter of fact,
it was only when bombing pauses were
finally abandoned in favor of sustained
strategic bombing that almost 600 of
my comrades and | received our free-
dom. | daresay some of the years that
we had lost were attributable to bomb-
ing pauses. | will not support a bomb-
ing pause until Milosevic surrenders
and not a moment before.

My father gave the order to send B-
52s—planes that did not have the preci-
sion-guided munitions that so impress
us all today—he gave the order to send
them to bomb the city where his oldest
son was held a prisoner of war. That is
a pretty hard thing for a father to do,
Mr. President, but he did it because it
was his duty, and he would not shrink
from it. He did it because he didn’t be-
lieve America should lose a war, or set-
tle for a draw or some lesser goal than
it had sacrificed its young to achieve.
He knew that leaders were expected to
make hard choices in war. Would that
the President had half that regard for
the responsibilities of his office.

Give peace a chance. Yes, peace is a
wonderful condition. Sweeter than
many here will ever fully appreciate.
The Kosovars appreciate it. They are
living in its absence, and it is a hor-
rible experience. But the absence of
freedom is worse. They know that too.
They know it well. And if the price of
peace is that we abandon them to the
cruelty of their oppressors, then the
price is too high.

Some have suggested that we can
drop our demand that NATO keep the
peace in Kosovo. Let the U.N. com-
mand any future peacekeeping force in-
stead. But a U.N. peacekeeping force
led directly to the Srebrinica massacre
in Bosnia. | think the Kosovars would
rather they not have that kind of
peace, Mr. President. And we should
not impose it on them.

Give peace a chance. If we cannot
keep our word to prevail over this infe-
rior power that threatens our interests
and our most cherished ideals, then it
is unlikely that we will long know a
real peace. We may enjoy a false peace
for a brief time, but that will pass.
Whatever your views about whether we
were right or wrong to get involved in
this war, why would you think that

May 4, 1999

losing will recover what we have risked
in the Balkans. If we fail to win this
war, our allies and our enemies will
lose their respect for our resolve and
our power. You may count on it, Mr.
President. And we will soon face far
greater threats than we face today. We
will know a much more dangerous ab-
sence of peace than we are experi-
encing today.

Mr. President, I ask my colleagues,
in this late hour, to put aside our res-
ervations, our past animosities, and en-
courage, implore, cajole, beg, shame
this administration into doing its duty.
Shame on the President if he persists
in abdicating his responsibilities. But
shame on us if we let him.

The PRESIDING OFFICER. The mi-
nority leader.

Mr. DASCHLE. Mr. President, | will
use leadership time to conclude this
debate with a few comments of my
own.

Let me begin by commending the au-
thors of this resolution, Senator
MCcCAIN, Senator BIDEN, and others. |
support their intent, and | appreciate
the effort of all the authors in making
this resolution the focus of our atten-
tion this morning.

There ought to be three rules this
country should always adhere to in an
addressing an international conflict.
The first rule is that every effort
should be made to resolve the matter
diplomatically. 1 believe this is being
done in the case of the conflict in
Kosovo. In this struggle, there is no
end to the lengths the United States
and NATO have gone in an effort to re-
solve this matter diplomatically. As we
speak, diplomatic efforts are under-
way. There will continue to be negotia-
tions, discussions, and communications
to resolve this matter diplomatically.
Up to now all these efforts have failed.

Secondly, should diplomacy fail and
U.S. forces be needed, we must not tie
the hands of the Commander-in-Chief.
We must provide whatever support is
requested. That is what this resolution
says: that the President is authorized
to use all necessary force. | understand
and support that concept.

Thirdly, we must support our troops
when they come home—something we
haven’t always done. We didn’t in Viet-
nam when they were suffering from the
effects of exposure to Agent Orange; we
didn’t in the Persian Gulf when they
were hit by Persian Gulf Syndrome. We
have not always supported our troops
when they come home. Veterans and
the Veterans’ Administration often-
times are neglected in times of peace.

There is a caveat, an obvious caveat,
to these three rules. When deploying
force, there must be a clear indication
of need. Only in the rarest of cir-
cumstances when it comes to executing
a war, a military effort, should the
Congress get ahead of the Commander
in Chief and his military advisers. That
is especially true when the United
States is involved, as it is today in
Yugoslavia, with other nations. They
are the ones—the military, the Com-
mander in Chief—who must decide
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what kind of forces are to be used,
what kind of war is to be waged, what
facts must be considered in waging it
successfully.

The distinguished Senator from Ari-
zona made some comments about the
President’s unwillingness to use
ground troops. It isn’t just the Presi-
dent. It is all of his Joint Chiefs of
Staff. It is everybody in the Pentagon
who advises the President who has
said, This is not the time; we do not
want to commit ground troops at this
point, Mr. President; don’t request
them. And he has not.

It is for this reason, Mr. President,
that | reluctantly join in tabling this
resolution today. | do so for three rea-
sons. First, as | have just noted, the
President has not asked for this au-
thority, nor have his military advisers.
They have indicated they don’t support
the inclusion of ground troops at this
time. Why? Because the air campaign
is working. That is not what some of
the media want you to hear, but it is
the case that the air campaign is work-
ing. The resolve on the part of Yugo-
slavia is being tested. And, | must say,
there is increasing evidence that their
resolve is weakening. There is increas-
ing evidence that, regardless of what
criteria one uses to evaluate the suc-
cess of the air campaign, it is working.

Until we have given every oppor-
tunity for the air campaign to work,
moving to a new strategy is premature.
The time involved, the logistics in-
volved, the questions involved in mov-
ing forces into Yugoslavia all have to
be considered, but not now. This is not
the time. Will there come a time? Per-
haps. But it is not now. The Joint
Chiefs of Staff unanimously endorse
that position—not now. What is the
Commander in Chief supposed to do?
He listens to his military advisers and
they say, ‘““Not now.” He listens to his
national security people and they say,
“Not now.”

This isn’t a matter of courage, this
isn’t a matter of a lack of resolve on
the part of the President. Instead, it is
a matter of the President working with
all the people in this administration to
pick the best course of action. | believe
he has done so.

Secondly, we must keep one thing in
mind about this effort. This is not uni-
lateral. We are involved with 18 other
nations, most of whom oppose chang-
ing NATO’s current air campaign strat-
egy. If all necessary force implies using
ground troops, they oppose taking a
different course of action. This is a test
for NATO. We should all recognize
that. If we truly want NATO to suc-
ceed, we have no choice, no choice but
to make all decisions involving strat-
egy in concert with our NATO allies.

For Members today to say we are
going to assert that our position calls
for a change in strategy, that the air
war alone is not working, sends a clear
message to all the other NATO coun-
tries that we are the ones in charge, we
are the only ones making this decision;
we don’t care what you think, we are
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not going to resolve this matter in con-
cert with you; it is going to be us; we
will call the shots.

We are not prepared to do that today,
Mr. President.

Thirdly, because this authority has
not been requested either by the Presi-
dent or his military advisers or by
NATO, we have no clear idea what it is
we are authorizing with this resolu-
tion. Because the President hasn’t
made a specific proposal, are we voting
to use tactical nuclear weapons? Are
we committing 500,000 troops for 5
years? Are we committing ourselves to
an invasion of neighboring countries,
should that be necessary? The answer
to these questions, of course, is no.
They are extreme options which no one
would dare suggest. But what are we
authorizing with this resolution? With-
out a specific proposal from the Presi-
dent, we can only guess. By guessing,
we do a disservice to our mission. By
guessing, we relegate too much discre-
tion to others.

Mr. President, an up-or-down vote on
this resolution is premature. There
may be a time when it will be required.
That time must be determined by the
Commander in Chief and our NATO al-
lies. If or when that time comes, it is
the responsibility of the Congress to do
what we must do and what we have
done on many occasions in the past: We
must debate it and we must vote on a
resolution of approval. Until then, the
Senate has spoken on this conflict. On
a bipartisan vote, we have given our
approval to the air campaign. We have
no need to do so again.

So | ask my colleagues, let us be pa-
tient. Let us support our military as
they fight so valiantly and successfully
in the air mission. Let us send a clear
message to the leaders in Yugoslavia,
and to NATO: We will not terminate
the air war until we are successful.

I might note another bit of evidence
of our success occurred just this morn-
ing. There are reports that a NATO F-
16 fighter jet shot down a Serb Mig29.
The air war is working. We will keep
the pressure on. We will not look the
other way when victims of ethnic
cleansing look to us.

A vote on this motion to table this
resolution is a vote to postpone the de-
cision to alter our military course in
Yugoslavia. It is a vote to support our
military in their efforts to bring peace
to this region. | urge our colleagues to
support it.

1 yield the floor.

Mr. SHELBY. Mr. President, there
are few people in the United States
Congress who are as familiar with war
as is the sponsor of this joint resolu-
tion, my esteemed colleague from Ari-
zona, Senator JOHN MCCAIN. | agree
with the principles behind his resolu-
tion; that this Nation should not fight
wars to a stalemate, it should fight
them to win or not fight them at all.

Mr. President, for the past 6 weeks,
American military forces have been
participating in a NATO-led aerial
campaign in the Balkans. In March, I
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voted to support the use of air power in
this operation. It was my view then
that the administration had already
committed our forces to action. A vote
against the President, when bombing
was imminent, would have undercut
our troops at the front. However, that
is not the case with the resolution be-
fore us today. As a nation we have a
choice to make. The choice should be
an informed one. Our intentions in this
operation have been noble and just.
However, the boundaries of this con-
flict are not apparent to many in this
body nor it seems to a majority of the
American people. Before we give a
blank check to the administration, I
believe that the President should clear-
ly articulate to both Congress and the
American people the objectives and the
national interest which require a reso-
lution authorizing full scale war. To
date he has not done so.

As have many of my colleagues, |
have traveled to the region. | have been
briefed by General Clark, spoken to
troops in the field and visited refugee
camps in Albania. There is no question
that our military personnel are the
best in the world and are doing an out-
standing job under extremely difficult
circumstances. However, | have grave
concerns over NATO’s ability to sal-
vage the humanitarian situation
through aerial bombardment and its
policy of war by committee. | know
that Senator McCAIN shares this latter
concern. The United States led a coali-
tion force during the Persian Gulf war.
Yet in that war it was our military
leaders and not politicians in Brussels
who called the shots. Mr. President, we
won the Persian Gulf war; we are not
winning this war. My fear is that if we
adopt this resolution now, it will be
viewed as tacit approval of an overly
bureaucratic and ineffective NATO
command structure. The Senate can
pass this resolution and authorize the
President’s “*. . . use of all necessary
force and other means . . .”” but | fear
the effect will be mitigated by the cur-
rent command structure. It is a pre-
requisite that prior to any escalation
of our involvement in this conflict,
that NATO streamline its command
structure and put professional soldiers
back in charge.

A greater concern to me is the effect
that this operation is having on the
readiness of our military forces world-
wide. Can we adequately defend South
Korea, Taiwan, and Kuwait while wag-
ing a full scale war against Serbia?
Some of the facts are alarming. We
have no carrier battle group in the
Western Pacific. The Air Force has
committed one-third of its combat air-
craft to the Balkans. The President has
authorized the activation of over 33,000
reservists, including many Air Na-
tional Guard tanker pilots from Bir-
mingham, Alabama. The United States
is still involved in an undeclared shoot-
ing war with Iraq. Last week, the ad-
ministration informed the Appropria-
tions Committee that the Nation’s
stated ability to simultaneously fight
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and win two major regional conflicts is
tenuous at best. And finally, our intel-
ligence resources are being stretched
thin due to this crisis. In short, we are
pushing the envelope of our military
capabilities. It begs the question: Is
there a vital national interest in the
Balkans which necessitates a commit-
ment of the bulk of our limited mili-
tary assets and endangers longstanding
strategic interests? | don’t have the an-
swer to that question. The answer must
come from the President. He must
make his case for war to the Congress
and American people prior to the pas-
sage of any resolution authorizing full
scale war. | urge him to do so. It is his
duty as the Commander in Chief. The
stakes are very high.

I close with a reaffirmation of my
support for our military forces
throughout the world, especially those
personnel fighting in the Balkans. Like
their predecessors throughout history,
the Americans who today go in harm'’s
way wearing the uniform of their coun-
try lead a noble pursuit. Their service
is not just another job as some would
have us believe. Regardless of the out-
come of this vote, | pledge my contin-
ued support to those soldiers, sailors,
airmen, marines, and Coast Guardsmen
who are in the field as | speak today.

This resolution authorizes the Presi-
dent to, ‘. . . use all necessary force
and other means, in concert with
United States allies, to accomplish
United States and North Atlantic Trea-
ty Organization objectives in the Fed-
eral Republic of Yugoslavia.” | have no
doubt that Senator MCcCAIN knows
what it takes to succeed in a military
campaign. | am confident that our
military leaders know what it takes to
succeed in a military campaign. How-
ever, as of today, this administration
has demonstrated neither the vital ne-
cessity for, nor the capacity to success-
fully prosecute, a full scale war in the
Balkans. | urge the Commander in
Chief to execute the duties of his office
and make that case before Congress
and the American people. Until he does
so, | cannot in good conscience vote to
support Joint Resolution 20.

Mr. HOLLINGS. Mr. President, Win-
ston Churchill observed that the ‘“‘Bal-
kans have produced more history than
we can absorb locally.”” With that in
mind, let’s realize certain history nec-
essary to judgment.

This was a civil war in a sovereign
country. Last Spring it was escalating.
The shooting of a Serb policeman on
the corner and the resulting burning of
Albanian homes on the block had
mushroomed to three thousand KLA
fighting for independence versus ten
thousand Serbian troops massing on
the Kosovo border. By Fall it had
grown to ten thousand KLA versus
forty thousand Serbs.

In walks Secretary of State Mad-
eleine Albright in Rambouillet, an-
nouncing to Milosevic and the
Kosovars that killing would have to
stop; that there be a cooling off period
for three years, then one man one vote.
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The intent was noble—to defend human
rights. The dreadful massacre at the
hands of the Serbs was met with equal-
ly savage conduct by the Albanians.
The agreement instrument was inten-
tionally vague to be interpreted by the
Kosovars as a vote for independence.
The important thing to remember is
that Serbia-Montenegro is a sovereign
country. Milosevic was selected as its
head by its Parliament. In this civil
war there was no good side. Today in
total war there is no good side.

Another important point is that the
proposed agreement was a non-start-
er—Milosevic could not agree any more
to relinquishing Kosovo than Lincoln
could the South—a so called free elec-
tion in three years was a given in an
area ninety percent Albanian and ten
percent Serb.

According to the Carter Center in At-
lanta there are twenty-two wars the
world around—all civil. And over half
more violent than Kosovo. The United
States is a world power. To continue as
a world power with sufficient credi-
bility to extend our influence for free-
dom and individual rights we cannot
venture into every human rights con-
flict. The American people will not
support it—as evidenced by the vote in
the Congress. And living in the real
world we need to husband our integrity
for the world concerns of Russia and its
missiles, North Korea, peace in the
Middle East and the like.

There is no national security threat
to the United States in Kosovo. We
have yet to have a national debate to
determine that Gls are to be sacrificed
for human rights.

The demand that Milosevic agree or
be bombed into agreement was diplo-
macy at its worst. The Congress, the
country and most of all the military
were totally unprepared to pursue this
threat. More importantly, as | learned
in the artillery no matter how good the
aim if the recoil is going to Kill the
gun crew, don’t fire!

The following is the recoil: (A) A
civil war has turned into one of na-
tional defense for Milosevic. When the
U.S. went to national defense upon the
attack on Pearl Harbor, the first order
of business was to clear the west coast
of all who were thought to be the
enemy or sympathetic to the enemy.
Over 110,000 Niseli, sixty-four percent of
whom were U.S. citizens, were forced

from their homes into internment
camps. When NATO attacked,
Milosevic’s ethnic cleansing became
enemy cleansing; 700,000 in three

weeks. Milosevic never would have at-
tempted this on his own save the NATO
attack on his country. We have made
Milosevic popular in his country.

(B) Unprepared to pursue a ground
war, NATO has strengthened
Milosevic’s military control of Kosovo.

(C) In contrast, the KLA assumes
NATO has taken its side in the civil
war and now will want revenge no mat-
ter what happens. We have ignited fur-
ther the historic flames of enmity.

(D) With no national security inter-
est at stake, the overwhelming air in-
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vasion of the U.S. into a small Euro-
pean country appears arrogant and
threatening to much of Europe. Russia,
no longer a strategic threat in Europe,
is now being revitalized into a stra-
tegic threat.

(E) A country half the size of South
Carolina with half the population is
being hit with forty bombardments a
day. Like Viet Nam, we are destroying
it in order to save it.

It appears to me the recoil is Killing
the gun crew. Once again we are told
that bombing will soon cause the peo-
ple of Serbia-Montenegro to arise and
throw the rascals out. In 1944 while pre-
paring to cross the Rhine | heard this
about Hitler; then in Viet Nam about
Ho Chi Min; then for the past seven
years about Saddam. When will the
State Department learn? When will we
all learn that there is no “‘win” in
Kosovo? At the moment we are not
only losing the war, we are losing our
integrity as a world power. This mis-
take must be brought to a close. While
under orders, we all support our troops.
But this is not the issue before us. Un-
fortunately, the policy in Kosovo is a
split decision between the House and
the Senate. We still debate to deter-
mine that policy. This is sad, but it’s
the reality. Under no circumstance
should we sacrifice a single GI for this
mistake and indecision.

I shall vote to table.

Mr. MURKOWSKI. Mr. President, |
rise in support of the motion to table
the resolution authorizing the Presi-
dent to use whatever force and means
necessary to carry the military cam-
paign against Yugoslavia to a success-
ful conclusion. As written, this resolu-
tion would provide the President with
blanket authority to wage this war, in-
cluding the right to deploy ground
troops in the Balkans. There are too
many unanswered, if not ignored ques-
tions about this war. If the Senate
were to give the President this blanket
authorization, we would abrogate our
responsibility to our troops and to the
American people to get real answers to
these questions.

First of all, what would constitute a
“‘successful conclusion” to this war?
Would it be the overthrow of Slobodan
Milosevic and his government? Perhaps
the removal of all Serbian troops from
Kosovo and the subsequent return of
all refugees to their homeland? Or
would a successful conclusion to the
war simply be forcing Milosevic to
agree to the terms of the peace agree-
ment which failed at Rambouillet? I,
for one, do not feel this question has
been sufficiently addressed, and | have
a hunch that most, if not all of my col-
leagues would agree with this assess-
ment.

Mr. President, even if we can agree to
what would constitute a ‘‘successful
conclusion” to the war, what else are
we agreeing to? Surely the use of
ground troops. But how many are we
talking? 50,000? 100,000? 200,000? more?
We have already committed our pilots
to the conflict. But as to ground
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troops—I think this is an issue which
mandates a separate Senate debate spe-
cifically on this issue. We owe it to the
American people, and we surely owe
this to the troops whose lives lay in
the balance of this decision.

What about the costs of this oper-
ation? | do not think we have a clue
what this will cost—in lives or in dol-
lars. We know that the President has
requested somewhere in the realm of $6
billion, but the actual floor debate
hasn’t even begun and the figure is al-
ready fluctuating between $8 and 13 bil-
lion.

There is another matter about this
resolution, and about this war, which
troubles me greatly. When the military
completed its Quadrennial Defense Re-
view (QDR), we were assured that our
readiness state would allow us to suc-
cessfully respond to two full scale wars
at the same time. This would mean
that although we are engaged in the
air, and perhaps on the ground, in
Kosovo, we would be ready to fight a
full scale operation at the same time in
another theater—the Korean Peninsula
and lraq come to mind as real possibili-
ties.

Prior to the Kosovo operation, the
Department of Defense assessed the
risks associated with responding to a
second major theater war as ‘‘high.”
But now, because of our large commit-
ment in the Balkans, and the fact that
we are running dangerously low on
cruise missiles and other munitions,
our same military planners have
changed this assessment to ‘‘very
high.”” If | understand this correctly,
and | think I do, some of our own mili-
tary strategists are concerned that our
readiness is insufficient at this time to
take on Milosevic and Saddam Hussein
(Irag) or Kim Jung-il (North Korea) at
the same time.

Given this Administration’s track
record in dealing with Irag and North
Korea, | think we have a real problem
on our hands. This is a catastrophe of
virtually untellable proportions wait-
ing to happen.

President Clinton has not asked the
Congress for this blanket authorization
on this war—and he continues to op-
pose the use of ground troops. While |
strongly believe that it would be wrong
for him to deploy ground troops absent
clear Congressional authorization, |
also do not believe that we should
grant him this authority before he
makes the request and the case for this
authority.

On a final note, I want to congratu-
late Reverend Jesse Jackson for his ef-
forts this past weekend, and convey my
deep relief and pleasure that the three
American soldiers were released and
are now reunited with their families.

Mr. President, |1 support the motion
to table, and urge my colleagues to do
the same.

Mr. KERREY. Mr. President, | rise
today to state my strong opposition to
the McCain-Biden resolution currently
pending before the Senate. | intend to
vote to table this resolution.

CONGRESSIONAL RECORD —SENATE

I continue to have concerns about
both the failure of diplomacy that led
to the use of force in Kosovo and the
current military strategy being em-
ployed. But now that U.S. Armed
Forces are engaged, we should send a
strong message of unity and deter-
mination to see the mission through.
President Milosevic should know both
the U.S. Senate and the American peo-
ple remain committed to achieving our
objectives.

I will vote to table S.J. Res. 20 for
three reasons. First, the language con-
tained in the resolution is too broad. |
respect what Senators MCcCAIN and
BIDEN are trying to accomplish with
this resolution; they are trying to in-
crease the chance of success of our
military operation. However, | do not
support giving the President of the
United States the authority to ‘“‘use all
necessary force’” to accomplish our
goals in Kosovo. | find it disturbing
that the United States Senate is con-
sidering a resolution that would give
the President more authority to exer-
cise military force than he has re-
quested. Passage of this resolution
would be the equivalent of giving the
President a blank check to operate
militarily in Yugoslavia.

Secondly, passage of the resolution
would abrogate Congressional responsi-
bility for the conduct of this war. The
Constitution provides the Congress
with a clear role in the use of military
force. While the President has consist-
ently stated his belief that ground
forces will not be used in a non-permis-
sive environment, passage of this reso-
lution would allow the President to re-
verse his position without prior Con-
gressional authorization. To be clear,
Mr. President, if this resolution were
to pass, the President would be able to
commit the full might of the U.S. mili-
tary in Kosovo without first coming to
the Congress and explaining the mis-
sion, without explaining the military
objectives, without explaining the exit
strategy, and without explaining how
such a deployment would affect our
military commitments around the
world. Mr. President, the American
people should expect more from their
elected representatives; Congress
should not surrender its Constitutional
responsibilities in this matter.

Finally, 1 oppose the McCain-Biden
resolution because it is the wrong leg-
islative statement at the wrong time.
While | recognize S.J. Res. 20 is before
the Senate due to the parliamentary
intricacies of the War Powers Act, it
does not provide an appropriate start-
ing point for a Senate debate. The
truth is, the Senate is long-overdue in
conducting a real debate over our role
in Kosovo. What are our objectives?
What are our long-term strategic inter-
ests in the Balkans? How do our mili-
tary actions Kosovo affect our commit-
ments to peace and stability through-
out the world? These are the sort of
fundamental questions we should be de-
bating on the floor today. Rather than
providing a starting point for dis-
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cussing our policy options, the McCain-
Biden resolution merely provides the
final answer: the President knows best.
This is not the statement | want to
provide to the people of Nebraska.

I remain hopeful that the current air
campaign will bring about a return to
diplomacy. President Milosevic must
realize that NATO’s objectives—to stop
the humanitarian tragedy in Kosovo,
return the Kosovar people to their
homes, and re-establish Kosovar auton-
omy—uwill be achieved. The only hope
for the Serbian people is a negotiated
settlement. In the mean time, the
United States and our NATO allies
should continue to apply pressure on
the Serbian government while working
with nations like Russia to establish
the basis for a settlement. In the long-
run, the United States and Europe are
going to have to address the issues of
peace and stability in the Balkans in a
larger context of economic develop-
ment and ethnic security.

Mr. President, Congress does have a
role to play, both in the short-term dis-
cussion of our current military actions
and in the long-term discussion of our
broader policy in the Balkans. We must
begin to talk about these issues in a se-
rious manner or continue to face the
prospect of having our decisions made
for us as events pass us by. Mr. Presi-
dent, let’s table the McCain-Biden res-
olution and begin a real debate on
Kosovo and our national security inter-
ests.

Ms. LANDRIEU. Mr. President,
Douglas MacArthur, one of this coun-
try’s greatest military minds, stated
“it is fatal to enter any war without
the will to win it.”” | believe that we
are faced with that question today.
Does this country have the will to win
the war in Kosovo, or will the Atlantic
Alliance become another fatality of
Serbian aggression? We must pose this
question to the Senate now because of
a mistake. As NATO policy in Kosovo
evolved, we made the mistake of tak-
ing a critical capability off the table.
From the very start, the President and
NATO leadership stated that this
would be an air campaign, and an air
campaign only. They went to great
lengths to make this point to the press
and to the public. Unfortunately, other
ears were also listening. Slobodan
Milosevic heard loud and clear that
this would be a limited NATO effort.
By doing so, we gave Milosevic every
reason to doubt that NATO had the
will to win.

Furthermore, we gave Mr. Milosevic
a vital piece of intelligence on how we
would fight this war. In doing so, we
have inadvertently given him an ad-
vantage more valuable than divisions
of soldiers, or batteries of antiaircraft
guns. This information has allowed
Milosevic to disperse his forces and dig
in. He knows he has only to wait out
the air campaign to win this war.

It is axiomatic that you cannot win a
war by air power alone. We tried in
Vietnam. We tried in lraq, but when
meeting an enemy determined to re-
sist, airpower can only succeed with
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the use of ground troops. However, at
the start of this war, we told Milosevic
that he did not have to worry about
ground troops. That is why he is so cer-
tain that this country and NATO do
not have the will to win. Ask your-
selves, how much more accommodating
to NATO demands would Serbia be, if
they knew we were preparing an inva-
sion? Yesterday, Milosevic announced
that he has over 100,000 troops in
Kosovo. This is most likely a lie, but
nevertheless, could Milosevic afford to
have so many troops rounding up
Kosovars if he knew NATO might in-
vade? Of course not. One of the reasons
that this man has been able to con-
tinue to perpetrate war crimes in
Kosovo, is precisely because he has al-
ways known that he need not fear a
ground war.

Mr. President, | believe it is high
time that we rectify our mistake. Mr.
Milosevic has underestimated the re-
solve of the United States and the re-
solve of NATO. We will see this war
through to victory. The first step to
victory is a very simple one. Mr.
Milosevic must understand that this
country will use all of its resources to
prevail. No one doubts that we have
the means to win the war in Kosovo,
this resolution will also demonstrate
that we have the will. It does not com-
mit the United States to a ground war,
but it does state that if a ground war is
necessary for NATO to meet its objec-
tives, we will fight a ground war. In
short, we will fight anywhere and any-
time to accomplish this mission.

This country has faced dark days in
Europe before. | think few people ex-
pressed the significance of that time
better than Winston Churchill. When
asked what were his goals for the war
with Germany he said simply ‘‘victory
at all costs, victory in spite of all ter-
ror, victory however long and hard the
road may be; for without victory there
is no survival.”

I believe that if this Nation has
learned any lesson from the twentieth
century, it is that you do not win wars
by half measures. Winston Churchill
understood this. So do the American
people. | hope that the Senate will
demonstrate that it too understands
this lesson, and will oppose tabling the
McCain resolution today.

The PRESIDING OFFICER. The ma-
jority leader is recognized to move to
table.

Mr. LOTT. Mr. President, | want to
use my leader time to make a brief
statement also.

Mr. President, | should begin by say-
ing | understand the feeling of the
sponsors of this resolution and I com-
mend them for their dedication and
their untiring efforts. But | would
today, in dealing with this resolution,
quote an ancient Greek historian who
once said, ‘‘Observe due measure, for
right timing is in all things the most
important factor.”’

This resolution is out of sync with
current events. There is no request for
this action. NATO is not seeking addi-
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tional authority. The President is not
seeking additional authority. The Sen-
ate has already acted and expressed its
support for the bombing campaign.

I have had my reservations about the
President’s policy from the beginning
and | so voted; but it appears that per-
haps the Administration has stopped
deciding on targets by committee and
that they are actually attacking tar-
gets that have greater value. We should
allow that campaign to continue to
work. This is the wrong language and
it is at the wrong time. Currently,
there seem to be some effort to find a
negotiated settlement. We should en-
courage that.

But this language would go too far,
beyond what | think the Senate is pre-
pared to do and what is necessary and
what has been requested. It authorizes
the use of all necessary force and other
means to prosecute this fight. That
does include ground troops. | think the
Senate would want to have a longer de-
bate and want to discuss other options.
For instance, when we were consid-
ering the timing of this resolution last
week, we were exchanging language be-
tween the majority leader and the
Democratic leader, to see if we could
find language that would have broad,
bipartisan support. That was inter-
rupted by this resolution.

Let me review how we got here. This
resolution was introduced weeks ago.
And under the War Powers Act, it was
the pending business as of last Friday.
We cannot go to another matter, under
the War Powers Act, once the Parlia-
mentarian ruled that this language
kicked into action the War Powers Act.
So we had to either act on it or get an
agreement to postpone it. | agreed and
urged that we postpone it for a week or
10 days until we had some bipartisan
language we could agree on. Senator
McCAIN agreed to that postponement.
Senator DASCHLE indicated that he
thought he could support that.

But, along the way, as Senators are
entitled to do, there were objections to
postponing it by unanimous consent.
So we had to deal with this issue. My
suggestion at that time was that we
not get into a substantive debate, that
we offer a procedural motion to set it
aside until another time when we can
better determine what is needed—if
something different is required than
what is already on the books, if some-
thing more is asked for by the Presi-
dent, or if we are ready to go forward
with the War Powers Act or even a dec-
laration of war. But | don’t think we
are there at this moment.

So we are forced to have this vote
today. | would like to describe it as a
procedural vote because | think it is. It
is to table this resolution and to re-
serve the opportunity at some future
date to have a vote on whether or not
we want to give the President author-
ity to prosecute this matter with all
necessary force. 1 do not think that is
where we are today. But | do want to
say emphatically that | think the lan-
guage is substantively excessive, not
necessary, and uncalled for.
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So, Mr. President, | urge our col-
leagues to support the motion to table
and | so move to table the resolution.
I ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the majority leader. The yeas and
nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

The result was announced, yeas 78,
nays 22, as follows:

[Rollcall Vote No. 98 Leg.]

YEAS—78
Abraham Enzi Moynihan
Akaka Feingold Murkowski
Allard Feinstein Murray
Ashcroft Fitzgerald Nickles
Baucus Frist Reed
Bennett Gorton Reid
Bingaman Gramm Roberts
Bond Grams Rockefeller
Boxer Grassley Roth
Breaux Gregg Santorum
Brownback Harkin Sarbanes
Bunning Helms Schumer
Burns Hollings Sessions
Byrd Hutchinson Shelby
Campbell Hutchison Smith (NH)
Chafee Inhofe Snowe
Collins Jeffords Specter
Conrad Johnson Stevens
Coverdell Kennedy Thomas
Craig Kerrey Thompson
Crapo Kohl Thurmond
Daschle Kyl Torricelli
Domenici Levin Voinovich
Dorgan Lincoln Warner
Durbin Lott Wellstone
Edwards Mikulski Wyden

NAYS—22
Bayh Hagel Lugar
Biden Hatch Mack
Bryan Inouye McCain
Cleland Kerry McConnell
Cochran Landrieu Robb
DeWine Lautenberg Smith (OR)
Dodd Leahy
Graham Lieberman

The motion to lay on the table the

joint resolution (S.J. Res. 20) was
agreed to.

FINANCIAL SERVICES
MODERNIZATION ACT OF 1999

The PRESIDING OFFICER (Mr.
BUNNING). The motion to proceed to S.
900 is agreed to and the clerk will re-
port.

The legislative assistant read as fol-
lows:

A bill (S. 900) to enhance competition in
the financial services industry by providing
a prudential framework for the affiliation of
banks, securities firms, insurance compa-
nies, and other financial service providers,
and for other purposes.

The Senate proceeded to consider the
bill.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Does the Senator from
New Mexico wish to say something be-
fore we start?

Mr. President, | ask unanimous con-
sent to yield to Senator DOMENICI and
to reclaim my time when he is finished.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The Senator from New Mexico is rec-
ognized.

(The remarks of Mr. DOMENICI per-
taining to the introduction of S. 951 are
printed in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”)

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mr. GRAMM. Mr. President, let me
try to outline the procedure that we
have agreed to by unanimous consent
as we begin the debate on financial
services modernization. We have
agreed to have opening statements. |
guess we will assume that the rest of
the morning will be used up in those
opening statements. | will make an
opening statement, the ranking mem-
ber of the committee, Senator SAR-
BANES, will make an opening state-
ment, and then all those who would
like to make an opening statement are
encouraged to come to the floor and do
those statements this morning.

Under the unanimous consent agree-
ment, Senator SARBANES would then
offer a comprehensive substitute for
the committee mark. That would be
debated for the remainder of the morn-
ing—if there is any morning left when
it is introduced—and this afternoon.
When debate on that is completed, a
vote would be set. It is my assumption,
since we have colleagues from two
States who have had a terrible natural
disaster and have gone home this
morning to assist in making the eval-
uations that will help us respond to
that through our Federal emergency
programs, my assumption is that we
will set aside the vote until some time
tomorrow when they can come back.

Under the unanimous consent agree-
ment, at the end of the Sarbanes
amendment, |, or my designee, would
be recognized to offer two amendments.
Those amendments will be offered and
debated. And then, depending on where
we are in terms of our colleagues com-
ing back from their States that have
had the natural disasters, we would
begin the voting process.

The final part of the unanimous con-
sent agreement would be a fourth
amendment that Senator SARBANES, or
his designee, would offer, and that
would be an amendment that would
strike the CRA provisions of the com-
mittee bill and insert the provisions re-
lated to CRA, which are in the Sar-
banes substitute. That would get us
four amendments into the process, and
we would then begin the normal debate
process where the floor would be open
to those who seek recognition.

I know that it is the hope of our lead-
ership that we would finish the bill this
week. | don’t see any reason that we
can’t do that. Let me say, as we begin
this debate, | am willing to stay here
late at night, through the night, if we
need to in order to have a full debate
on these issues. | think we all recog-
nize that under the Senate rules every-
body gets to have their say. Everybody
gets an opportunity to offer amend-

CONGRESSIONAL RECORD —SENATE

ments. | am hopeful that we can com-
plete this process by Thursday. We
have a long trail to follow to complete
the bill.

As many people in the Senate are
aware, the House has a divided jurisdic-
tion. The House committee has acted
on the bill, the Banking Committee;
but the Commerce Committee, which
has joint jurisdiction, is now in the
process, on a bipartisan basis, of writ-
ing a bill that is very different. So | am
hopeful that by this Thursday we can
complete this bill and start moving to-
ward conference and toward all the
work that still lies before us.

I would be happy to yield to Senator
SARBANES.

Mr. SARBANES. Mr. President, | just
want to underscore a couple of the
things that the able chairman of the
committee just stated. This is a partial
agreement that was worked out and
was an effort to get the Senate into its
consideration of the bill in an orderly
and prompt manner. | think it will ac-
complish that.

A number of colleagues asked me
during the last vote about making
opening statements. | indicated that
the chairman would be making an
opening statement, and | would make
one, and then the floor would be open
for opening statements. We hope we
can complete those, | assume, this
morning before we take a break for the
conference luncheons, and then we
would be able to move on to the sub-
stitute amendment in the afternoon.

So we hope Members will try to keep
this schedule in mind and come over
sometime during the morning here. |
know a number have left to go to com-
mittee meetings, but they said they
wanted to come back in order to make
an opening statement. We want to try
to accommodate our colleagues in that
regard.

On the vote schedule, | think we will
have to work that out on the basis of
the people who are away, so that we
can accommodate everyone in terms of
being able to vote, which | assume will
be sometime tomorrow, as | understand
it.

Mr. GRAMM. Mr. President, | think
that is right. Some time between noon
and 4 o’clock is the word that | re-
ceived.

Mr. SARBANES. We will have to dis-
cuss that, because | think we may have
a little problem with that. We may
need to extend that a little bit.

Mr. GRAMM. | don’t see any reason
why we can’t accommodate each other.
We want to have a full debate. Much of
the essence of the differences that exist
are embodied in the first and fourth
amendments. | think having a full de-
bate is what we should do. | think it is
important that people understand the
issues, and | can certainly say, from
my point of view, | think the better
people understand these issues, the bet-
ter off we are.

We are here to debate the most im-
portant banking bill in 60 years today.
This bill would dramatically change
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the American financial system. It
would knock down existing barriers
that separate insurance and banking
and separate securities and banking. It
would create a new financial institu-
tion in America, which would still be a
bank or a bank holding company,
would still have the same structure,
but it would be a very different institu-
tion, and it would be basically a super-
market for financial services.

Let me say, in going into the process,
that my goal is to put together a bill
that will provide greater diversity and
financial services at a lower price to
American consumers. If this bill does
not meet the test of providing benefit
in terms of a greater diversity and
availability of product, if it doesn’t
meet the test of providing a lower cost
for those products, for the people who
do the work and pay the taxes and pull
the wagon in America, then it would be
my view that we have failed in this
bill. That, | think, is the test that we
need to use in order to judge our suc-
cess or lack thereof on this bill.

In terms of barriers erected between
insurance and banking and between se-
curities and banking, most of these
barriers erected in the 1920s and 1930s,
what has happened that has really
brought us to this point in terms of
legislating this dramatic change in the
American financial system is that,
over time, these barriers have stopped
looking like barriers, and now they
look like little slices of Swiss cheese.
They have large and small holes in
them, some created by innovative regu-
lators, some created by the growth of
practice and convention. But the net
result is that after fighting each other
for 50 years to try to keep other indus-
tries out of their individual portion of
the financial services industry, these
three great economic forces in the
American economy—the insurance in-
dustry, the banking industry, and the
securities industry—have basically
concluded that they would be better off
in terms of an open field of competi-
tion and greater able to meet the needs
of their consumers if we simply took
down these barriers.

Also students of this problem—no
matter what their persuasion within
limits at the beginning of the debate—
have concluded that the instability
that exists in allowing these walls that
divide these three major financial in-
dustries to continue to stand, knowing
that these walls have, because of the
holes in them, produced this instability
and produced an unstable structure in
many cases—the basic conclusion has
been reached by virtually everyone en-
gaged in the debate that we would be
better off to take down these barriers
than to leave them standing as they
are. The debate today is not about the
changes that we make in the name of
financial services modernization.

That is why | believe and hope that
in the end we can reach a consensus
where at least 51 Members of the Sen-
ate—hopefully more—will vote for the
final product of this deliberation.
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What we are debating is not about
what changes are to be made, but how
to make those changes. That really in-
volves basically two areas, and they
will be the focal point of this debate.

The first area is the question of
where these new financial services
should be provided. Should these new
financial services be provided within
the bank itself, within the legal struc-
ture of the bank, and what capital that
is invested in these new parts of the fi-
nancial services industry will count as
the capital of the bank itself? Or
should these new financial services be
provided by affiliates of holding com-
panies outside the bank?

This is a fundamentally important
question. It is a question where we
have great differences of opinion. It is
a question that the Chairman of the
Federal Reserve Board, Alan Green-
span, believes is so important that he
has said in testimony before the House
Commerce Committee that if we had a
bill that allowed banks to provide
these expanded services within the
bank itself, that bill would be so dan-
gerous in terms of providing an unlevel
playing surface—in terms of encour-
aging artificially the concentration of
securities products being sold and serv-
iced inside the bank—and the safety
and soundness dangers with the Fed-
eral Deposit Insurance Corporation
would be so great, that he and every
member of the Board of Governors of
the Federal Reserve Board have taken
a position that it would be better to
pass no financial services moderniza-
tion than to undertake to allow banks
to provide these new services within
the bank itself.

The White House and the Treasury
have taken exactly the opposite posi-
tion—they favor a bill where banks can
provide these services within the legal
structure of the bank.

It is my understanding—I have not
seen it, but it is my understanding—
that we have another veto threat from
the President. The number of items the
President is threatening to veto has
grown, and now we have gone from four
items in his first letter to six items,
some of which, it is my understanding,
would also apply to the Sarbanes sub-
stitute and to the House bill, further
raising some question about the admin-
istration’s degree of seriousness about
this bill.

That is our first issue. Should banks
provide the new expanded financial
services within the structure of the
bank itself, or should they be forced to
take capital out of the bank and invest
it through their holding company in
these separate and independent entities
that, while affiliated with the bank
holding company, will be independent
of the bank?

That is probably the most important
issue that we will vote on. | will say
more about it later in my opening
statement. You will hear a lot more
about it as we get further into the de-
bate.

Inevitably in a big bill like this, sub-
sidiary issues take on great impor-
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tance. One issue that has taken on very
great importance in this bill is commu-
nity reinvestment. | will talk more
about this later when we turn to these
two areas of dispute.

But let me say the real question here
boils down to this simple question:
Should we have a massive expansion in
CRA and CRA enforcement and with it
a massive expansion in regulatory bur-
den, or should we reform the existing
program to try to eliminate the grow-
ing abuse that is occurring in that pro-
gram and the growing regulatory bur-
den that exists in that program?

That will be the second major issue
that we will deal with as part of this
bill.

Before | turn to a discussion about
what the underlying committee bill
does, | just want to say a few words of
thanks to people that have been impor-
tant in putting this bill together.

I first want to thank Senator BRYAN
and Senator JOHNSON for their help in
committee in making many elements
of this bill a bipartisan bill.

| joined with Senator BRYAN to adopt
a provision related to how banks would
sell insurance.

I thank Senator JoHNSON from South
Dakota, who joined with Senator SHEL-
BY in supporting an amendment to ex-
empt very small rural banks from the
regulatory burden of CRA.

I think the action by these two Sen-
ators really set a standard that we
ought to work to meet in the rest of
this bill.

I thank my Republican colleagues
who sat through many long seminars
on financial services modernization,
for lack of a better term. | thank them
for doing this with a minimum of com-
plaint. | think the net result is that by
and large the Republican members of
the Banking Committee understand
this issue better than we did when this
issue was discussed last year. | think
the net result is that we have a better
bill.

I would like to thank all of my staff
on the majority side of the committee.
But | especially want to thank our
staff director, Wayne Abernathy, our
chief counsel, Linda Lord, and our fi-
nancial economist, Steve McMillin, for
all the work they have done on this bill
and the work that they have done to
make the bill better.

Finally, let me just express a regret.
| regret that | have not done a better
job in working with Senator SARBANES.
We have had a difficult time in work-
ing together to forge a bipartisan bill.
Some of this is inevitable, | think.
Some of it is not. | just want to say
that my inability to work with Senator
SARBANES on this bill is something
that | regret. | have the highest regard
for his intellect and his sincerity on
these issues. And while he and | do not
agree on many of these issues, | don’t
doubt for a moment that he under-
stands the issues and he is sincere
about the position he has taken.

I think that is one of the reasons it is
very hard to work out some of these
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issues, because, as Thomas Jefferson
observed long ago, good men with good
intentions in a free society often reach
different conclusions. When that hap-
pens, the best we can do is to simply
plow ahead. And that is what we are
doing here.

Let me try to run through very
quickly what | believe are the major
elements in the Financial Services
Modernization Act of 1999 as reported
by the Senate Banking Committee.
First, this bill repeals Glass-Steagall.
It knocks down the barriers between
insurance and banking and between se-
curities and banking. It chooses to do
this for the vast majority of the capital
in the banking industry through affili-
ates of bank holding companies. This
bill makes the decision that it is un-
wise and dangerous to allow large
banks to provide these expanded serv-
ices within the structure of the bank
itself.

The majority of the members of the
committee concluded that Chairman
Greenspan is right, that there are
strong safety and soundness arguments
against allowing banks to provide
these expanded services within the
structure of the bank itself and that
this endangers the taxpayer through
the Federal Deposit Insurance Corpora-
tion.

Additionally, the majority of the
members of the committee were con-
vinced that to give banks the ability to
sell these financial products within the
structure of the bank, and therefore to
give them the ability to internalize the
inherent subsidies that are built into
FDIC insurance, plus the ability of
banks to borrow from the Fed window
at the lowest interest rates in the
country and use the Fed wire, that
these implicit subsidies—which the
Federal Reserve Board has estimated
to be as high as 12 basis points—would
be big enough to assure over time to
virtually guarantee a massive degree of
economic concentration, concentration
whereby banks would end up domi-
nating these markets—not because
they are more inherently efficient but
because they would have the advantage
of the subsidies that come from under-
taking these provisions within the
bank.

This view was very broadly held last
year. Senator SARBANES, in the bill he
supported, supported this position last
year. This was the position of the
House bill last year. Now we have a de-
bate as to whether or not the Congress,
the Senate committee and the House
itself, should reverse its position. This
is not a partisan issue. | don’t know
how the votes are going to fall, and |
know partisanship has really entered
into this area. Historically, on issues
like this there has been a great divi-
sion on a bipartisan basis.

Congressman JOHN DINGELL, who is
the ranking Democrat on the House
Commerce Committee that has joint
jurisdiction on this issue, has taken a
very strong position that he will op-
pose the bill if banks are allowed to
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provide these services within the struc-
ture of the bank itself. It is clear that
the House Commerce Committee is
going to take the position of the Sen-
ate bill. This is clearly a very impor-
tant issue.

An effort was made in the Senate

Banking Committee to try to reach a
compromise on this issue, to let very
small banks that in general are not big
enough to operate holding companies
efficiently, yet might in a very small
way want to get into other financial
services such as securities and insur-
ance—we set out a dividing line of $1
billion of assets and below for smaller
banks that together when added up
comprise about 18 percent of the cap-
ital of our banking system, that we
would allow them to use operating sub-
sidiaries, but with special accounting
rules so they could expand services and
not be precluded from the activity
based on their size. However, we re-
quire any bank with assets over $1 bil-
lion or that has a holding company to
use subsidiaries of holding companies
so that these services are provided out-

side the bank. i ]
We allow banks to underwrite munic-

ipal revenue bonds. We follow func-
tional regulations so that whatever in-
dustry you are in, no matter what
name is on your marquee, and no mat-
ter what business it is associated with,
you will be regulated by the regulators
who regulate that particular type of
activity. We make a strong effort to re-
duce regulatory burden and streamline
the process by giving the Federal Re-
serve Board the umbrella supervisory
ability but requiring them in most in-
stances to use the audits of other agen-
cies.

The committee bill takes a very
strong position in reaffirming the
State regulation of the insurance busi-
ness. We reaffirm that McCarran-Fer-
guson is the law of the land, and we re-
quire that any institution that is sell-
ing insurance in any State comply with
the licensing requirements of that
State. Our requirement on the State is
simply that they have nondiscrim-
inatory requirements.

We expand the resolution process,
knowing that in the future there will
be debate about what products are in-
surance products or banking products
or securities products. We have a reso-
lution process. Then we give equal
standing to the contesting regulators
before the court. We go to extra
lengths to protect small banks and

their trust departments.
Between 15 percent and 20 percent of

the income of many small banks comes
from trust departments. There is a
very real concern that banks which are
providing trust functions that might
never get into financial services mod-
ernization, that might never open up a
securities affiliate or op-sub could find
themselves regulated by the Securities
and Exchange Commission and have a
dual regulatory burden, are being
forced to set up an op-sub or set up a
subsidiary simply to continue to do the
same things in their trust department
that they have always done.
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We have a very strong provision to
protect these small banks, and basi-
cally have the preemptive provision
that if a bank is providing the service
in a trust department today that they
cannot be required to set up a separate
entity to conduct those same services.

We have two CRA provisions in the
bill. The first provision has to do with
integrity. It is a very simple provision.
Unfortunately, in this debate one of
my great frustrations is that many
people don’t want to debate the issue
before the Senate. As almost always
happens in these cases, especially when
you have an emotionally charged issue,
people change the subject; they set up
straw men and knock them down.

Let me make it clear that nothing in
this bill in any way repeals CRA. This
bill, as reported by the Senate Banking
Committee, does two things in CRA.
First, it has an integrity provision
which says if banks have historically
been in compliance with CRA, if in
their annual evaluations they have
been found to be in compliance not
once, not twice, but three times in a
row, if they are currently in compli-
ance, then if protest groups or objec-
tors want to come in and object to a
bank action, then objector or protester
has to present some substantial evi-
dence to suggest that the bank—which
has been in compliance 3 years in a row
and is currently deemed to be in com-
pliance—is out of compliance.

As | will discuss in just a moment,
we have a long history of case law as it
relates to what ‘“‘substantial evidence”’
means. But that is the first require-
ment. It is simply an integrity require-
ment. It says that if you are in compli-
ance with CRA and you have a long
history of being in compliance, some-
one can’t rush in at the last minute on
a major bank merger, where hundreds
of millions of dollars are at stake, and
say they want to undertake a merger
and file a protest saying that these two
banks are racist or these two banks are
loan sharks. These are words that have
been used by people who filed these
protests—without presenting one scin-
tilla of evidence. In fact, one of the
definitions of substantial evidence is
““more than a single scintilla of evi-
dence.”

So this amendment simply says, if
you are going to try to prevent a bank
from doing something that it has been
certified historically on a continuing
basis as being in compliance to do, you
have to present some substantial evi-
dence to suggest that all these evalua-
tions have been wrong or that some-
thing has happened since the last eval-
uation.

I do not understand, personally, why
anyone would object to that amend-
ment. We already require in case law
that the decisions of administrators at
the Federal level be based on substan-
tial evidence. So we are really requir-
ing by statute what is already required
under case law, and | will talk about
that a little more in just a moment.

Our second amendment exempts very
small, rural banks from CRA. These
are banks that have less than $100 mil-
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lion of assets. These are banks that
often have between 6 and 10 employees.
And these are banks that are outside
standard metropolitan areas. | will
talk more in a minute about the regu-
latory burden that is imposed by CRA
on these very small banks, but since
many figures have been used by people
who have been critical of this proposal,
let me say that while 38 percent of the
banks and S&Ls in America are very
small, rural institutions, together they
have only 2.7 percent of the capital
that is contained in our banking sys-
tem nationwide. The basic argument
here, which has strong roots in existing
banking law and which is supported, to
some degree on a bipartisan basis, is
that these very small, very rural banks
that do not have a city to serve, in
most cases, much less an inner city,
should not have massive regulatory
burden imposed on them through CRA.

The next provision of the bill is that
we eliminate the SAIF special reserve
fund, allowing that money to go into
the SAIF itself.

We cut off the unitary thrift holding
company provision. This is a con-
troversial issue. It will be debated. Let
me just give a brief summary of the
thinking of the majority of the mem-
bers of the Banking Committee on this
issue. Current law permits commercial
companies to own an S&L. This is
called a unitary thrift, and a decision
was made in our bill to end this provi-
sion.

So, then the question is what are you
going to do about commercial entities
that already own S&Ls? The decision
we made was to cut off, effective as of
the date that we introduced the com-
mittee mark, any further applications
for a commercial company to own an
S&L, so that all of those applications
which were filed prior to that date can
be evaluated by the Federal regulator,
but no new applications would be al-
lowed.

There is a second question as to
whether we should go so far as to limit
the ability of commercial entities that
already have thrifts to sell their thrift
to another commercial interest. The
majority of the members of the Bank-
ing Committee concluded that we
could go as far as not allowing any new
entities to come into existence. But an
ex post facto law that goes back and
changes the rules that thrifts operate
on, after people have already invested
their money—many of these entities
came in and made investments of hard
money during the S&L crisis; many of
these commercial entities were encour-
aged to invest this money and in doing
so they saved the taxpayer literally
billions of dollars—and to come in now
and say not only are we not going to
allow any more unitary thrifts to come
into existence, something that this bill
supports, but we are going to limit
what you can do with the thrift you al-
ready have, we believe that runs afoul
of the takings provision of the fifth
amendment of the Constitution.
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We think it is very important to be
aware of that conflict with the Con-
stitution because recently savings and
loans have filed suit against the Fed-
eral Government based on another bill,
FIRREA, where Congress, on an ex post
facto basis, went back and took back
provisions when these companies en-
tered into a contract with the Federal
Government. And we are now told,
based on a ruling by the Supreme
Court, that we can expect billions of
dollars of payments to these S&Ls be-
cause the Federal Government has
breached its contract. We have set out
a line that we are not willing to go
over, and that line is we are not willing
to violate the Constitution.

We have provisions that allow com-
munity banks of less than $500 million
to be members of and to use the Fed-
eral Home Loan Bank. We also allow
them to use small business, small farm
and small agriculture lending as collat-
eral for loans, and we believe this will
improve the liquidity of small banks
and their ability to serve their commu-
nities.

We have a 3-year freeze on existing
FICO assessment. We are discussing
this issue at great length, but basically
when we made a decision to move the
two insurance rates to the same level,
there was also a discussion about merg-
ing the two insurance funds. But Con-
gress never acted on that issue. The
majority of the members of the com-
mittee in our underlying bill believed
there ought to be a discussion about
that issue and that we ought to make
a decision on that issue.

Finally, in terms of the bill itself, we
mandate a major GAO study of sub-
chapter S corporations that are en-
gaged in the banking business as a first
step toward changing the way we tax
very small banks. Many of our col-
leagues will remember that last year
we were able to allow small banks with
fewer than 75 shareholders to be taxed
as individuals under subchapter S. We
are now trying to expand that out to
150 shareholders. This is a very impor-
tant provision for small banks.

Let me review briefly the two major
issues of contention in the bill. Oper-
ating subs versus affiliates; Chairman
Greenspan and all former living Chair-
men of the Federal Reserve Board and
most former Secretaries of the Treas-
ury have argued that it is unwise and
dangerous to let banks provide these
broad financial services within the
structure of the bank itself; that they
should be required to separate securi-
ties, separate insurance, separate these
other industries from the capital of the
bank itself because the bank is insured
by the American taxpayer. So the first
argument is a safety and soundness ar-
gument. The second argument is that
the implicit subsidies to banks will
give them an unfair advantage in pro-
viding these services if they are al-
lowed to do them within the bank.

I just want to read a couple of quotes
from Alan Greenspan. This is Alan
Greenspan in his April 28 testimony be-
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fore the House Commerce Committee.
“l and my colleagues”—and by ‘‘col-
leagues’”” he means every member of
the Board of Governors of the Federal
Reserve Board. | want to remind our
colleagues, meaning Senators, that
most of those members of the Federal
Reserve Board were appointed by Bill
Clinton, by this President. Chairman
Greenspan said:

I and my colleagues accordingly are firmly
of the view that the long-term stability of
U.S. financial markets and the interest of
the American taxpayer would be better
served by no financial services moderniza-
tion bill, rather than one that allows the
proposed new activities to be conducted by
the bank as proposed in H.R. 10.

And | would say in the Sarbanes-
Daschle substitute.

In other words, every member of the
Board of Governors of the Federal Re-
serve Board says that for the safety of
the taxpayer in FDIC insurance, and
for the general competitiveness of the
economy, if we had a choice between
letting banks provide these broad serv-
ices within the bank or having no bill
at all, they unanimously would prefer
having no bill rather than doing it the
wrong way, as they concluded.

Greenspan goes on to say that allow-
ing these services to be provided within
the bank “‘leads to greater risks for the

deposit insurance funds and for the
taxpayer.”’
Secondly, John Dingell, long-time

chairman of the House Commerce Com-
mittee and, in the minds of many, the
most influential Democrat in the
House of Representatives, has said
that, ‘“‘absent significant changes in
H.R. 10”—that is, the House bill, and
the same provisions are in the Sar-
banes substitute—‘‘that | will be com-
pelled to oppose this bill with every bit
of strength | have.”

So this is a very important issue and
an issue which we will vote on as part
of the general substitute that will be
voted on first, and then perhaps we will
vote on again.

Let me turn to a discussion of CRA.
Most people think of the Community
Reinvestment Act as being a very
small program. And it was a very small
program until 1992.

In 1977, Senator Proxmire put a little
provision in a housing bill that nomi-
nally required banks to make loans in
the communities where they collected
deposits. A North Carolina Democrat
objected to the provision. There was a
vote to strip it out of the bill, and the
vote failed on a 7-7 tie. This so-called
CRA provision went on to become the
law of the country and became far
more important than the bill to which
it was attached.

Prior to 1992, if you added up all the
CRA agreements and all the bank cap-
ital allocated by the CRA require-
ments, these provisions had allocated
only about $42 billion worth of capital.

Today, 6 years later, CRA is allo-
cating $694 billion in 1 year. That is
loans, that is commitments to lend,
and that is hard cash payments. To put
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this in perspective, that is bigger than
the gross domestic product of Canada.
It is bigger than the combined assets of
General Motors, Ford, and Chrysler. It
is bigger than the total discretionary
Federal budget of the U.S. Govern-
ment.

Especially troubling is the $9 billion
of cash payments which have been
made as part of CRA agreements.

In 1977, nobody ever contemplated
that under a requirement of law which
required banks to meet credit needs of
the communities where they collected
deposits that someday banks would pay
out and commit $9 billion of cash pay-
ments as part of this process.

Let me explain these cash payments:
As part of every CRA agreement we
have been able to obtain, there is a re-
quirement that the banks pay cash to
individual protesters and protest
groups, in return for which they gen-
erally sign an agreement that they will
withdraw their objection to the banks
taking the activity which they ob-
jected to.

Our provisions relating to CRA are
very simple. Let me begin with the in-
tegrity provision.

Under current law—or under current
practice, because the law is a very gen-
eral law—it is possible for a protest
group, say, in Boston to protest a bank
merger in Illinois and, in essence, not
go away until its ““expenses’ in a cash
payment to it are made.

It has now become fairly common for
protest groups from one State or re-
gion to protest bank actions in another
State or region, entering into the proc-
ess to file a complaint or to threaten a
complaint. But often official com-
plaints are not filed. You are going to
hear figures about there being com-
plaints in only 1 percent of the bank
applications. Remember, most applica-
tions are only to close or open a
branch. The big applications are merg-
er applications, and one of the reasons
we have had an explosion in CRA and
the cash payments in the last 6 years is
from these mergers.

None of these agreements is public—
every agreement we have seen, and we
now have three that | have read, and
we are getting more every day—every
one of them requires the bank to keep
the agreement private, so no one
knows what percentage of the face
value of the loan goes to the commu-
nity group in a cash payment. No one
knows how much in direct payments
occurs. No one knows how much the
community group collects in classes,
say, that it makes the borrowers go to
and then pay it cash money.

But basically our first amendment
tries to deal with the following prob-
lem: The last-minute protest, or where
the protester does not file with the
Comptroller of the Currency but sim-
ply goes to the bank in question and
says, ‘“Look, I’'m going to file this com-
plaint. Here is a letter that I’'m going
to send to the Comptroller of the Cur-
rency calling you a racist and calling
you a loan shark. And these are the
protests that I’'m going to hold in these
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various locations. And | wanted to see,
before 1 did all this stuff, if you were
willing to ‘comply’ with the law.”

Basically what is happening in these
cases is, there is immense pressure on
the bank to make a cash payment or to
enter into some kind of agreement in
order to be able to move forward on
their merger.

Here is what our amendment says. If
a bank has been in compliance with
CRA—the bank has been evaluated by
any of the Federal regulators who have
jurisdiction to come to the bank,
evaluate it, review its records, and de-
termine that it is complying with
CRA—if the bank has complied 3 years
in a row, and if it is currently in com-
pliance, then a protester is not pre-
cluded from protesting. You are going
to hear some people say this is a safe
harbor. It is not a safe harbor. Legally,
it is a rebuttable presumption. The
bank is assumed to be in compliance if
it has been in compliance three times
in a row and is deemed by its regu-
lators in compliance now, unless the
protester or protest group can present
substantial evidence of noncompliance.

Now, what does ‘‘substantial evi-
dence”” mean and where does the term
come from? Substantial evidence is ref-
erenced 900 times in the United States
Code. It is probably the best defined
legal term in the American system of
jurisprudence. There have been 400
major cases defining what substantial
evidence means.

Title 5 of the United States Code re-
lating to administrative law—that is,
how agencies function—already re-
quires that agency action be based
upon substantial evidence, not on arbi-
trary or capricious action. So the re-
ality is, it is already the law that bank
regulators should be using this stand-
ard right now for evaluating CRA. In
fact, all banking laws and procedures
and the judicial review of all banking
laws and all banking procedures use
one standard—substantial evidence.

Now, what does substantial evidence
mean? | have a good counsel, and she
has gone back and researched all these
900 laws and all of these court rulings.
Here is what substantial evidence
means. In order for a protester to stop
a bank merger or have its protest be-
come a formal part of the consider-
ation for a bank application, the pro-
tester must present substantial evi-
dence that the bank is either not in
compliance or won’t be in compliance
after its action.

Now, what does substantial evidence
mean? It means ‘“‘more than a mere
scintilla.”” In other words, you have a
bank that is engaged in a transaction
where it could literally lose $100 mil-
lion a day by being unable to consum-
mate its agreement, and the standard
that we require for you as an indi-
vidual to come in and throw a rock in
the gear and potentially stop this
whole process is that you have to
present more than a mere scintilla of
evidence that this bank, with a long
history of compliance, where the regu-

CONGRESSIONAL RECORD —SENATE

lators say it is in compliance right
now, all you have to do is present more
than a mere scintilla of evidence that
in fact the bank is not in compliance.

Now, what is onerous about that? In
fact, should we have a procedure in a
free society where professional pro-
testers, without presenting a mere
scintilla of evidence, can literally hold
up institutions and potentially impose
hundreds of millions of dollars of costs
on them and their customers without
presenting a scintilla of evidence? Who
could be against that proposal?

A second definition defined in case
law and in statute is, such relevant evi-
dence as a reasonable mind might—it
doesn’t say ‘‘has to’’—accept as ade-
quate to support a claim; real, mate-
rial, not seeming or imaginary; consid-
erable in amount, value, and worth.

So | ask my colleagues and anybody
who might be interested in this debate,
is it unreasonable for a bank which has
historically been in compliance with
the CRA law, has been meeting the re-
quirements as judged by the regulators
who have responsibility for judging,
having been in compliance 3 years in a
row, being in compliance now, if some-
body wants to come in and prevent
them from doing things which the reg-
ulator has already judged in their last
evaluation that at least as of that
point they were in compliance with the
law to allow them to do that, is it un-
reasonable to ask that they present at
least one scintilla of evidence, that
they present evidence that a reason-
able mind might accept as adequate to
support a claim, that their evidence be
real, material and not seeming or
imaginary, or that it be considerable in
amount, value, and worth? How could
anyone think that standard is too
high?

The second issue related to CRA has
to do with small banks. Small banks in
rural areas have a very small percent-
age of the capital that is available in
the American banking system—about
2.7 percent. But | think of greater im-
portance is the following figure, and |
think it proves one thing conclusively:
Small banks in communities that are
outside metropolitan areas—that s,
generally don’t even have a city much
less an inner city—are doing an excel-
lent job of serving their communities.

Since 1990, there have been 16,380
CRA exams on small, rural banks.
Many of the small bankers from all
over America who have written the
Banking Committee have estimated
that CRA compliance costs them about
$60- to $80,000 a year. They have to
name a CRA compliance officer. Many
of these banks have between 6 and 10
employees. By the time they do all the
paperwork and comply with all of the
regulations, by the time they name a
CRA compliance officer—normally that
is the president of the bank—they are
having to pay between $60- and $80,000 a
year to comply. Sixteen thousand,
three hundred and eighty of them have
been examined for CRA compliance
since 1990, and only three small rural
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banks and S&Ls have been deemed to
be out of compliance. That is, 3/100 of 1
percent of the evaluations have turned
up just three small banks and small
S&Ls in rural areas that are out of
compliance.

In return for having turned up 3 sup-
posed bad actors, you have had 16,380
evaluations, 40 percent of the entire en-
forcement mechanism for CRA. What |
do not understand is why CRA advo-
cates don’t want to take that enforce-
ment and put it where the money is, in
the urban areas and in the big banks.

I have numerous letters—and | will
read some of themm—from small bank-
ers, several of whom have been Federal
regulators enforcing these very laws in
the past, outlining how hard it is for
them to comply with these regulations
and that they are already lending to
everybody in town just to stay in busi-
ness. These are very small commu-
nities, and they have a very small lend-
ing base.

Now, | have spent a lot of time going
through these issues, but | think they
are important issues. | look forward to
debating this issue. | hope we can pass
a good bill. 1 agree with Alan Green-
span and | agree with every one of the
Board of Governors of the Federal Re-
serve Board, however, on one point: It
is better to have no bill than to have a
bad bill.

I want a bill that is going to promote
competition, not reduce it. | want a
bill that is going to reduce regulation
and redtape and cost, not increase it. |
want a bill that is going to expand fi-
nancial services, not reduce them. I
want a bill that is going to lower the
costs of financial services, not increase
them. | believe we have such a bill be-
fore the Senate.

I hope my colleagues will listen very
carefully to the debate. | hope they
will enter it with open, not necessarily
empty, minds. | think if they listen to
the two major issues we are going to
debate—and those issues are: Should
banks provide these expanded services
within a bank, or should they have to
provide it outside the bank struc-
ture?—and as they listen to the issue
about whether or not we want integrity
and relevance in CRA, which has be-
come, now, the largest program under-
taken by the Federal Government, if
measured against direct government
spending.

It seems to me that the conclusions
they will reach are obvious, and in
reaching those conclusions we will
have the additional benefit of passing a
bill that will expand financial services
and reduce costs. | thank my col-
leagues for their patience.

| yield the floor.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Maryland.

Mr. SARBANES. Mr. President, for
the fourth time in 11 years, the Senate
is debating legislation to modernize
the structure of the financial services
industry. We are addressing this issue
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because we want our financial services
statutes to keep pace with forces that
are changing the financial market-
place, forces such as globalization,
technological change, and the develop-
ment of new products.

Many experts agree that the time has
come to allow affiliations between
banks, securities firms, and insurance
companies; in other words, those actors
within the financial services industry
that heretofore have been kept sepa-
rate by existing statutes—although
those statutes have, to some extent,
been eroded either by regulatory deci-
sions or by court decisions. It is, there-
fore, felt that financial services mod-
ernization legislation would be useful
in helping to set the structure within
which financial institutions are to op-
erate, to provide a certainty and a sta-
bility that is now missing under the ex-
isting arrangements, and which is not
altogether clear along the borderline of
what activities are permitted and what
activities are not permitted.

Now, we have not only no objection,
we are supportive of the effort to allow
these affiliations to take place within
the financial services industry. There-
fore, we are anxious to obtain the en-
actment of financial services mod-
ernization legislation. However, it is
important, in the course of doing that,
that we achieve or preserve certain im-
portant goals: obviously, the safety
and soundness of the financial system;
the continuing access to credit for all
communities in our country; pro-
tecting consumers, who, after all, are
Mr. and Mrs. America. We are con-
cerned that in this effort to create a
new structure we don’t lose sight of the
very specific problems that relate to
the ordinary American with respect to
credit; and finally, maintaining the
separation of banking and commerce.
There are some who would like to cross
that line as well, but we think that
would be a great mistake to do that.

Now, just a little bit of history here.
Last year, every Democratic member
of the Senate Banking Committee
voted for financial services moderniza-
tion in the form of what was then re-
ferred to as H.R. 10, the Financial Serv-
ices Act of 1998. That bill was reported
by the Senate Banking Committee on a
bipartisan vote of 16-2. So there was a
joint bipartisan effort last year, to try
to obtain enactment of financial serv-
ices modernization legislation, which
didn’t prove out—unfortunately, in my
view.

Now, this year, unfortunately, the
bill brought out of the Committee was
on a vote of 11-9, a straight party vote,
which | regret. | particularly regret
that, since last year we were able to
bring a bill out on a 16-2 vote, which, in
effect, was a very strong bipartisan
statement. That obviously raises the
question: Why this dramatic change
from last year to this year? | think,
very simply, it is because the bill
brought to the Senate now, S. 900, does
not meet the important goals that | set
out earlier of continuing access to
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credit for all communities in our coun-
try, protecting consumers, and main-
taining the separation of banking and
commerce.

Before this year, the efforts of the
Banking Committee to modernize fi-
nancial services,—in other words, tak-
ing earlier efforts to which | referred,
in which we moved legislation out and,
on occasion, even moved it through the
Senate, but weren't able to get it
passed in the House—those efforts
were, in each instance, bipartisan ef-
forts. We reported legislation with sup-
port from both sides of the aisle. That
effort, of course, earlier on, and cer-
tainly last year, reflected compromises
among Committee members and among
industry groups on a wide range of
issues and, in fact, last year’s bill was
not opposed by a single major financial
services industry association.

Now, this year, the consensus so
carefully developed last year has been
abandoned. That decision, of course,
has made this bill a controversial one
and has led to opposition to it. As | in-
dicated, all of the Members on this side
of the aisle in the Committee opposed
the Committee bill. Some financial in-
dustry groups oppose aspects of the
Committee bill. Civil rights groups,
community groups, consumer organiza-
tions, and local government officials
also strongly oppose the Committee
bill, especially with respect to the
Community Reinvestment Act provi-
sion, which is an extremely important
issue, as Members are well aware.

Lastly, let me note, because it is
highly relevant to the process in which
we find ourselves, that the White
House—the President himself—strong-
ly opposes this legislation. The Presi-
dent sent a letter to the Committee at
the time of the markup, saying:

This administration has been a strong pro-
ponent of financial legislation that would re-
duce costs and increase access to financial
services for consumers, businesses and com-
munities. Nevertheless, we cannot support
the Financial Services Modernization Act of
1999, as currently proposed by Chairman
GRAMM, now pending before the Senate
Banking Committee.

They then go on to indicate their dif-
ficulties with the Community Rein-
vestment Act provisions, noting that:

It is a law that has helped to build homes,
create jobs and restore hopes in communities
across America.

They reference that:

The bill would deny financial services
firms the freedom to organize themselves in
the way that best serves their customers,
prohibits a structure with proven advantages
for safety and soundness, which is the op-sub
affiliate issue.

The bill would provide inadequate con-
sumer protections and, finally, the bill could
expand the ability of depository institutions
and non-financial firms to affiliate at a time
when experience around the world suggests
the need for caution in this area.

The President concludes that letter
by saying:

| agree that reform of the laws governing
our Nation’s financial services industry
would promote the public interest. However,
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I will veto the financial services moderniza-
tion act if it is presented to me in its current
form.

I ask unanimous consent that the
President’s letter be printed in the
RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER (Mr.
ENz1). Without objection, it is so or-
dered.

(See Exhibit 1.)

Mr. SARBANES. Mr. President, the
administration has also just submitted
a Statement of Administration Policy,
which starts out:

The Administration strongly opposes S.
900, which would revise laws governing the
financial services industry. This Administra-
tion has been a strong proponent of financial
modernization legislation that would best
serve the interests of consumers, businesses,
and communities, while protecting the safe-
ty and soundness of our financial system.
Consequently, it supports the bill’s repeal of
the Glass-Steagall Act’s prohibition on
banks affiliating with securities firms and of
the Bank Holding Company Act’s prohibi-
tions on insurance underwriting. Neverthe-
less, because of crucial flaws in the bill, the
President has stated that, if the bill were
presented to him in its current form, he
would veto it.

And then it enumerates their con-
cerns with the bill, most of which re-
peat the points made in the President’s
letter to the Committee of March 2.

Mr. President, | ask unanimous con-
sent that this Statement of Adminis-
tration Policy be printed in the
RECORD at the conclusion of my re-
marks, and following the letter from
the President to the Committee.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit 2.)

Mr. SARBANES. Mr. President, my
colleague from Texas, the chairman of
the Committee, indicated in his re-
marks that he had doubts about the ad-
ministration’s seriousness about the
bill. 1 don’t quite know where those
doubts come from. But let me simply
say that | don’t think they could be
more serious about it than they have
indicated, and | know the very strong
feeling that the Secretary of Treasury
and indeed the President hold on a
number of these issues that we are de-
bating here and seeking to try to re-
solve on the floor of the U.S. Senate.

We have this situation where it is
clear that unless these concerns enu-
merated and expressed by the Presi-
dent are resolved in a favorable way we
are heading down a path towards a
veto. That doesn’t seem to me to be the
most constructive or productive path
on which to proceed in terms of trying
to enact legislation.

The Democratic Members of the
Banking Committee have joined with
Senator DASCHLE in introducing Senate
bill 753, the Financial Services Act of
1999. That bill largely encompasses the
compromises that were developed last
year in the bipartisan legislation.

It differs in one important respect,
and that is with respect to the bank
operating subsidiary provisions. | will
discuss those in a little more detail
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shortly. But that alternative which re-
flects essentially last year’s bipartisan
agreement will be offered as an amend-
ment in a the nature of a substitute to
S. 900.

That in fact will be the first amend-
ment that will be offered. And obvi-
ously we expect to do that at the con-
clusion of opening statements when
Members have had an opportunity to
make their opening statements. We ex-
pect them to go to the alternative, and
we will discuss it obviously in some de-
tail. It is | think a very important pro-
posal.

If in fact the alternative were sub-
stituted for the bill we would be well
on the way to getting legislation en-
acted into law, because it would re-
move the veto threat at the end of this
path and would in effect put the Senate
essentially in the same ballpark, al-
though not exactly, with where the
House Banking Committee was when it
reported out, on a vote of 51 to 8, a bi-
partisan piece of legislation.

It is quite true that bill now has to
go through the House Commerce Com-
mittee because of the division of juris-
diction on the House side, and presum-
ably differences between how the House
Commerce Committee sees issues and
how the House Banking Committee has
seen them will have to be resolved on
the floor of the House of Representa-
tives.

But at this stage, the first step, what
the House Banking Committee has
done—I underscore score again on a
very strong 51 to 8 vote, an over-
whelming bipartisan endorsement—
parallels, is very similar, to what is
contained in the alternative that we
will be offering as an amendment as a
substitute for the bill that is now be-
fore us.

Let me turn to the bill that is now
before us with special emphasis on its
differences from the Committee re-
ported bill last year with the 16 to 2
vote that we had in the Committee.

It is important | think to try to de-
velop a consensus on these issues. The
Committee in the past has essentially
worked in a nonpartisan way. We have
divisions within the Committee but
they have not usually been on a
straight party basis.

I share the regret expressed by the
chairman that we have not been able to
work this matter out this year in a
way to avoid these sharp party dif-
ferences. But the failure to do so re-
lates back directly to these very crit-
ical issues that are at stake. These
were issues on which last year we were
able to work out accommodations and
in fact the provisions we are advancing
in the substitute are last year’s agreed-
upon provisions, the consensus provi-
sions from last year with the one ex-
ception of the operating sub-affiliate
issue which I will address shortly.

Clearly one obvious and extremely
important problem with S. 900, the bill
now before us, brought out by the Com-
mittee is the treatment of the Commu-
nity Reinvestment Act, or CRA. The
agreement that we have reached in
terms of the order of procedure provide
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that an amendment specifically di-
rected to CRA will be in order as fourth
in the line.

We set out this order just for the
first four amendments in an effort to
structure at least the outset of the
consideration of this very important
legislation.

I share the chairman’s perception
that this is very important legislation.
It is an issue we have wrestled with for
many years. It pertains to the work-
ings of our financial services industry,
which in turn, of course, pertains to
the workings of our economy and our
position in the international economic
scene. These are important matters to
which we are addressing ourselves.

I echo the chairman’s hope that
Members will pay close attention. | as-
sume that Members will pay close at-
tention, and that they will come to it
with an open mind as they weigh the
various considerations that are before
us.

Let me turn to the CRA provisions.

Let me first say that the Community
Reinvestment Act, in the judgment of
most objective observers, has played a
critical role in expanding access to
credit and investment in low- and mod-
erate-income communities. We think it
has been of critical importance in pro-
viding access to credit, which very
frankly is, in today’s context when we
talk about civil rights in terms of eco-
nomic opportunity, a very important
aspect of civil rights.

In 1977, the CRA was enacted to en-
courage banks and thrifts to serve the
credit needs of their entire commu-
nities. Consistent with safe and sound
banking practices, banks and thrifts
must serve not just upper-income areas
but low- and moderate-income neigh-
borhoods, as well. CRA reflect the view
that banks and thrifts receive public
benefits such as deposit insurance, ac-
cess to the Federal Reserve discount
window and the Federal Reserve pay-
ment system, that they draw deposits
out of these communities and that
they have a responsibility to make
loans into the communities in order to
serve the entire community.

In fact, the loan-to-deposit ratio is
often an important standard to meas-
ure the extent to which the institu-
tions drawing deposits out of the com-
munity are providing a flow of credit
back into those communities.

Now, my colleague, the chairman of
the Committee, has talked about these
very large amounts of money that have
been committed for community rein-
vestment purposes. First of all, let me
say those figures are grossly over-
stated. The figures cited reflect com-
mitments made by financial institu-
tions projected 10 years into the future.
They are not the commitments for 1
year. He is upset by the size of them. |
wish they were for 1 year. | am not
upset by the size of them. I would like
to see these kind of commitments
made into reinvesting in our commu-
nities. In any event, in order to get
this debate on an apples and apples
basis, | think it is very important to
understand that the figures that were
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being tossed around by the chairman
reflect commitments made by the in-
stitutions over an extended period of
time and not what is going to take
place this year.

CRA has significantly improved the
availability of credit in historically
underserved communities. There are
any number of success stories. Obvi-
ously, we will address those when we
turn to the specific CRA amendment.
Let me just simply point out that CRA
has been credited with a dramatic in-
crease in homeownership by low- and
moderate-income individuals. Between
1993 and 1997, private sector home
mortgage lending and low- and mod-
erate-income census tracks increased
by 45 percent. CRA has helped spur
community economic development.
The number of loans for small business
in low- and moderate-income areas has
increased substantially.

Now, the chairman says there has
been this sharp increase in the amount
of commitments. That is true, but
there has been a very sharp increase in
the amount of mergers and acquisi-
tions which helped to trigger the CRA
process. There has been a more recep-
tive attitude toward CRA on the part
of the regulatory agencies. In fact, reg-
ulatory agencies, community groups,
local and State elected officials and
many bankers agree that CRA has been
beneficial. Chairman Greenspan speci-
fied that ““CRA has very significantly
increased the amount of credit in com-
munities,”” that the changes have been
‘‘quite profound.”

The U.S. Conference of Mayors has
promoted CRA as an essential tool in
revitalizing cities, while the National
League of Cities has listed CRA preser-
vation as a major Federal priority for
1999.

Bankers have been able to work with
CRA, made it very effective and devel-
oped new relationships with their com-
munities. As a consequence, the chair-
man and CEO of BankAmerica, Hugh
McColl, stated earlier this year,

My company supports the Community Re-
investment Act in spirit and in fact. To be
candid, we have gone way beyond its require-
ments.

CRA has accomplished these goals by
encouraging banks and thrifts to make
profitable market rate loans and in-
vestments. Chairman Greenspan noted
last year that there is no evidence that
banks’ safety and soundness have been
compromised by low- and moderate-in-
come lending and bankers often report
sound business opportunities. In fact,
the CRA legislation requires that these
loans are made consistent with safety
and soundness criteria.

My colleague suggests that somehow
the CRA was put into law sort of unbe-
knownst to everyone, that the only
vote was a 7-7 vote in Committee on an
amendment to take the provision out
of a bill that had been laid out for
markup. When that bill came to the
floor an amendment was proposed to
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strike the CRA title of the bill. That
amendment was defeated on a vote of
31 in favor and 40 against.

For whatever it is worth, 1 simply
want to put down this notion that
somehow this matter wasn’t considered
at the time it was first put into law in
the Senate. It was considered in the
Committee and it was considered on
the floor of the Senate. It was voted on
in both places and it remained in the
law. That is the provision that we now
have with some subsequent modifica-
tions.

In the mid-1990s an effort was made
to revise the CRA regulations and deal
with the complaint that was being re-
ceived from a number of financial in-
stitutions that the regulatory process
was overly burdensome. Secretary
Rubin actually took the lead in doing
that. | think he did a very successful
job, in effect trimming down CRA re-
quirements, in order to ease that bur-
den. In fact, at the time his work was
received with great approval.

Let me talk very quickly about the
defects that are in the bill with respect
to CRA. As | said, we had good agree-
ment on this last year. This year, un-
fortunately, we really have had a
major conflict over this extremely im-
portant issue.

The chairman makes a number of as-
sertions about CRA but we have never
held any hearings to substantiate those
assertions. We are constantly being
told about how extensive the abuse is.
I am prepared to consider the possi-
bility that on occasion abuses occur,
but I think the ones that took place
and most of the ones talked about took
place in the early years of the CRA and
that, by and large, now the CRA proc-
ess is working quite well.

I know that doesn’t meet my col-
leagues concern. I'm a little bit re-
minded of the story of the program
that was working well in practice, but
the objection was raised, Is it working
well in theory? As I listen to this de-
bate, I’'m reminded of that story.

Let me talk about the provisions in
the bill as it differed from last year’s
approach. The bill eliminates the need
to have a ‘‘satisfactory’ CRA rating as
a precondition of expanded affiliations.
In other words, the substitute we will
offer will provide that if a bank wants
to go into securities or into insurance,
that the bank must have a ‘‘satisfac-
tory’” CRA rating. In other words, a
bank that has an unsatisfactory per-
formance rating would not be able to
move into those activities. It is as-
serted that that is a major expansion
of CRA. The major expansion is the
ability of the banks to go into those
activities which heretofore they have
been precluded from. That is the expan-
sion.

Our position is if that is going to
take place, a CRA screening with re-
spect to the bank’s performance—not
to the securities or insurance affiliate,
the bank’s performance—is a perfectly
reasonable requirement to expanding
the activities. Otherwise, this bill is
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not neutral. | mean, it allows the
banks in effect to shift assets out. If
they do not have the requirement of a
“‘satisfactory’” CRA rating, you would
dramatically undermine CRA as it now
exists. In fact, Secretary Rubin stated:

If we wish to preserve the relevance of CRA
at a time when the relative importance of
bank mergers may decline and the establish-
ment of non-bank financial services will be-
come increasingly important, the authority
to engage in newly authorized activities
should be connected to a satisfactory CRA
performance.

The financial institutions are pre-
pared, willing, to live with this require-
ment. They are not clamoring that it
be dropped from the legislative pack-
age. In fact, they were supportive of it
last year and accepting of it this year.

Second, and I am touching on them
very quickly because | know there are
other Members wishing to make an
opening statement.

Mr. WELLSTONE. Mr. President,
might | just interrupt my colleague
and ask a question?

Mr. SARBANES. Surely.

Mr. WELLSTONE. | am a little un-
easy he is being rushed along. My un-
derstanding is at 12:15 we were going to
go into morning business; is that cor-
rect?

The PRESIDING OFFICER. There is
not an order to that effect.

Mr. WELLSTONE. There is or is not?

The PRESIDING OFFICER. There is
not.

Mr. WELLSTONE. | say to my col-
league | did not want him to rush. |
will come after the caucuses and speak.

Mr. SARBANES. As | understand it,
there are a number of people who want
to make opening statements. Presum-
ably we would complete opening state-
ments after lunch if we have not com-
pleted them before lunch.

Mr. GRAMM. Will the Senator yield?

Mr. SARBANES. Certainly.

Mr. GRAMM. Mr. President, let me
just ask our colleague how long he
needs after lunch to speak?

Mr. WELLSTONE. | have a fairly
lengthy statement because | am prob-
ably one of the few Senators who ob-
jects to this bill and | want to lay out
my case. | want to talk strongly in the
positive about some of what Senator
SARBANES is presenting. So | think
probably about 40 minutes, | would
need.

Mr. GRAMM. Let me say | do not ob-
ject. | think we should go back and
forth. So if we have a Republican who
would like to speak after Senator SAR-
BANES, we can do that. If the Senator
wants, he can have 40 minutes or an
hour and 40 minutes. We would like to
hear it.

Mr. WELLSTONE. If | could just do
this, because | do not want my col-
league from Maryland rushing along
and there are other colleagues out
here: 1 ask unanimous consent | be al-
lowed to speak this afternoon before we
get to amendments?

Mr. SARBANES. You don’t have any
objection to that?
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Mr. GRAMM. Sure.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WELLSTONE. | thank the chair.

Mr. SARBANES. Second, Mr. Presi-
dent, is the provision for a safe harbor
for banks with a ‘“‘satisfactory’” CRA
rating. Actually, what this provision
would do is effectively eliminate public
comment on CRA performance. Banks
that had received a ‘‘satisfactory’ or
better rating at the recent exam, and
during the preceding 3 years, would be
deemed to be in compliance with CRA
and immune from public comments on
CRA performance. That would be the
case unless you had substantial,
verifiable information to the con-
trary—which of course is a very heavy
burden of proof.

Actually the regulators oppose this.
Comptroller of the Currency Hawke
stated:

Public comment is extremely valuable in
providing relevant information to an agency
in its evaluation of an application under the
CRA, convenience and needs and other appli-
cable standards—even by an institution that
has a ‘‘satisfactory’” CRA rating. This
amendment would limit or reduce public
comment that is useful in our application
process.

And there is a similar comment from
Ellen Seidman, the Director of the Of-
fice of Thrift Supervision.

Public comment is useful because
many banks or regulators sample only
a portion of the markets to determine
the institution’s CRA rating. Public
comment provides an opportunity for
community members to point out facts
and data that have been overlooked in
a particular examination.

Actually, 97 percent of the institu-
tions get a ‘‘satisfactory’ rating so
you, in effect, are going to exclude out
from this CRA review most of the insti-
tutions.

None of the statistics support
assertions that there are too many
challenges, that there is too much
delay. In fact the percentages are quite
small, in terms of the number of chal-
lenges that are filed, and then the
number of instances in which the chal-
lenge gains any recognition from the
regulators.

The regulators, of course hear all of
the comments. Individuals seeking to
comment on other aspects of the
bank’s performance—financial and
managerial resources, or competitive
implications—are not going to have
their rights similarly curtailed. We do
not think the rights on CRA should be
so curtailed. We will develop this, of
course, later in the debate.

Let me now turn very quickly to the
small bank exemption. The exemption
for the rural institutions would exempt
a vast number of institutions in under-
served rural areas. It is asserted that
these banks by their very nature serve
their communities. But small banks
have historically received the lowest
CRA ratings. In fact, FDIC statistics
show that 57 percent of small banks
and thrifts have loan-to-deposit ratio
below 70 percent, with 17 percent of
those having levels below 50 percent.

these
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The Madison, Wisconsin Capital
Times, in an editorial, summed up this
practice in many rural communities as
follows:

[M]any rural banks establish a very dif-
ferent pattern [than reinvesting in their
communities], where local lending takes a
lower priority than making more assured in-
vestments, like federal government securi-
ties. Thus, such banks drain local resources
of the very localities that support them,
making it much harder for local citizens to
get credit.

We revised the regulations, | think in
a very effective way, to slim them
down in terms of the burden on the
small banks. We don’t think an exemp-
tion is necessary to relieve the regu-
latory burden. They now have a
streamlined examination process. They
generally do not need to keep paper-
work or records beyond what they
would do in the ordinary course of
business.

OTS Director Ellen Seidman stated:

Small banks should be subject to CRA. The
simple assumption that if an institution is
small it must be serving its community is
not entirely correct.

Let me turn very quickly to the
banking and commerce issue. Again,
that is an area in which there is a dif-
ference between what was worked out
last year and the bill that has been
brought to the floor this year.

A wide range of commentators in-
cluding, interestingly enough on this
issue, Chairman Greenspan and Sec-
retary Rubin, former Federal Reserve
Chairman Paul Volcker, banking in-
dustry associations and public interest
groups, support retaining the separa-
tion of banking and commerce.

Chairman Greenspan said:

It seems to us wise to move first toward
the integration of banking, insurance and se-
curities and employ the lessons we learn
from that important step before we consider
whether and under what conditions it would
be desirable to move to the second stage of
the full integration of commerce and bank-
ing.

And Secretary Rubin stated, ‘““We
continue to oppose any efforts to ex-
pand the integration of banking and
commerce.”’

The Committee bill permits the con-
tinued existence of what is called a
unitary thrift loophole; and, therefore,
it permits a major breaching of the
separation between banking and com-
merce.

The American Bankers Association
and the Independent Community Bank-
ers of America have written to the Sen-
ate urging us to support the Johnson
amendment on unitary thrifts that
would prohibit existing unitary thrift
holding companies to sell themselves
to commercial firms going forward. |
think it is very important that we try
to check this loophole which continues
to exist in the law.

I simply say to the chairman that I
share his view that we ought not to
cross any line that is violative of the
Constitution. We do not think this pro-
vision is violative of the Constitution.
We think there is a lot of very good
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case law that would support that posi-
tion.

In addition to the unitary thrift loop-
hole, the Committee-reported bill—and
I will just touch on these—allows un-
necessary, open-ended merchant bank-
ing investments. It permits holding
companies to engage in any non-
financial activities that regulators be-
lieve are ““‘complimentary’’ to financial
activities, which is, of course, a poten-
tially very large stretch of these ac-
tivities.

Former Federal Reserve Chairman
Paul Volcker gave very strong testi-
mony on this very issue. And careful
observers of the issue have said that
they regard the failure to maintain
this distinction between banking and
commerce, which we have had in our
law for a very long period of time, as
one of the reasons that contributed to
the Asian financial crisis.

Economist Henry Kaufman warned
us. He said that it would lead to con-
flicts of interest and unfair competi-
tion in the allocation of credit. He said:

A large corporation that controls a big
bank would use the bank for extending credit
to those who can benefit the whole organiza-
tion. . . . The bank would be inclined to
withhold credit from those who are, or could
be, competitors to the parent corporation.
Thus, the cornerstone of effective banking,
independent credit decisions based on objec-
tive evaluation of creditworthiness, would be
undermined.

And Paul Volcker, in commenting
about the Asian financial crisis has
written:

Recent experience with the banking crises
in countries as different in their stages of de-
velopment as Japan, Indonesia and Russia
demonstrates the folly of permitting indus-
trial-financial conglomerates to dominate fi-
nancial markets and potentially larger areas
of the economy.

Now, let me turn very quickly to
some consumer protection issues which
we think will be more adequately cov-
ered in our alternative than in the
Committee bill.

The alternative, which reflects last
year’s bipartisan agreement, provides
mechanisms for regulators to receive
and address consumer complaints. It
provides that Federal regulations that
provide a greater protection for con-
sumers would apply rather than weak-
er State regulations. It provides that
the securities activities of banks would
be more closely checked on the broker-
dealer question and with respect to
mutual fund investors.

The Committee bill extends the as-
sessment differential on the special de-
posit insurance assessment paid by
thrifts. We do not do that in our alter-
native.

Let me turn quickly to the operating
subsidiary issue. This is one area where
we do differ from last year’s joint bi-
partisan bill. We were much impressed
by the fact that the Treasury Depart-
ment agreed to significant additional
safeguards regarding the scope and reg-
ulation of bank subsidiary activities.
Therefore, we thought it now reason-
able to permit activities to take place
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in an operating subsidiary with the
safeguards the Treasury came forward
with.

First, that insurance underwriting
may not take place in a bank’s sub-
sidiary; secondly, that the Federal Re-
serve shall have exclusive authority to
define merchant banking activities in
bank subsidiaries; thirdly, that the
Treasury agrees that the Secretary and
the Federal Reserve shall jointly deter-
mine which activities are financial in
nature, both for a holding company and
for a bank subsidiary, and that they
shall jointly issue regulations and in-
terpretations under the financial-in-na-
ture standard.

So we think that these changes on
the part of the Treasury—including the
requirement that every dollar of a
bank’s investment in a subsidiary
would be deducted from the bank’s cap-
ital for regulatory purposes, that a
bank could not invest in a subsidiary
in an amount the bank could not pay
its holding company as a dividend, and
the strict limits which now apply to
transactions between a bank and its af-
filiates would apply to transactions be-
tween banks and their subsidiaries—we
think this will level the playing field,
eliminate any economic benefit, and
provide for safety and soundness.

So we take the view now, on the basis
of this agreement that the Treasury
has made, that permitting bank oper-
ating subsidiaries can be consistent
with the goals of preserving safety and
soundness, protecting consumers, and
promoting comparable regulation.

I ask unanimous consent that an ar-
ticle entitled “Ex-FDIC Chiefs Unani-
mously Favor the Op-Sub Structure”’
be printed in the RECORD at the end of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See Exhibit No. 3.)

Mr. SARBANES. In conclusion, let
me simply state, Mr. President, that on
this side of the aisle we are very much
committed to trying to get financial
services modernization legislation. All
of us supported it last year. In the
Committee again this year we sup-
ported legislation which would accom-
plish that purpose. We do not believe
that the bill brought forward by the
Committee meets the very important
goals which | outlined at the outset.

I think the legislation introduced by
Senator DASCHLE, and joined in by us,
is a balanced, prudent approach to fi-
nancial services modernization. It re-
flects last year’s carefully struck bi-
partisan compromises. It is not op-
posed by any financial services indus-
try actor or player. It is similar to the
bill passed, by a broad bipartisan vote,
by the House Banking Committee, and
it is clearly the approach most likely
to achieve the enactment of financial
services modernization legislation.

If you want to get legislation, given
that at the end of the line it must not



S4626

only pass the Congress, but be signed
by the President, this approach is
clearly the one that is most likely to
achieve the enactment of financial
services modernization legislation.

When the opportunity presents itself,
I urge my colleagues to shift off the
path that is before us and to move on
to that path.

| yield the floor.

EXHIBIT 1

THE WHITE HOUSE,
Washington, March 2, 1999.
Hon. PAUL S. SARBANES,
U.S. Senate, Washington, DC

DEAR PAUL: This Administration has been
a strong proponent of financial legislation
that would reduce costs and increase access
to financial services for consumers, busi-
nesses and communities. Nevertheless, we
cannot support the “Financial Services Mod-
ernization Act of 1999, as currently pro-
posed by Chairman Gramm, now pending be-
fore the Senate Banking Committee.

In its current form, the bill would under-
mine the effectiveness of the Community Re-
investment Act (CRA), a law that has helped
to build homes, create jobs, and restore hope
in communities across America. The CRA is
working, and we must preserve its vitality as
we write the financial constitution for the
21st Century. The bill would deny financial
services firms the freedom to organize them-
selves in the Way that best serves their cus-
tomers, and prohibit a structure with proven
advantages for safety and soundness. The bill
would also provide inadequate consumer pro-
tections. Finally, the bill could expand the
ability of depository institutions and non-
financial firms to affiliate, at a time when
experience around the world suggests the
need for caution in this area.

I agree that reform of the laws governing
our nation’s financial services industry
would promote the public interest. However,
I will veto the Financial Services Moderniza-
tion Act if it is presented to me in its cur-
rent form.

Sincerely,
BiLL CLINTON.
EXHIBIT 2

EXECUTIVE OFFICE OF THE PRESIDENT,

OFFICE OF MANAGEMENT AND BUDGET,
Washington, DC, May 3, 1999.

STATEMENT OF ADMINISTRATION PoOLICY

S. 900—FINANCIAL SERVICES MODERNIZATION
ACT OF 1999 (GRAMM (R) TX)

The Administration strongly opposes S.
900, which would revise laws governing the
financial services industry. This Administra-
tion has been a strong proponent of financial
modernization legislation that would best
serve the interests of consumers, businesses,
and communities, while protecting the safe-
ty and soundness of our financial system.
Consequently, it supports the bill’s repeal of
the Glass-Steagall Act’s prohibition on
banks affiliating with securities firms and of
the Bank Holding Company Act’s prohibi-
tions on insurance underwriting. Neverthe-
less, because of crucial flaws in the bill, the
President has stated that, if the bill were pre-
sented to him in its current form, he would veto
it.

In its current form, the bill would under-
mine the effectiveness of the Community Re-
investment Act (CRA), a law that has helped
to build homes and create jobs by encour-
aging banks to serve creditworthy borrowers
throughout the communities they serve. The
bill fails to require that banks seeking to
conduct new financial activities achieve and
maintain a satisfactory CRA record. In addi-
tion, the bill’s “‘safe harbor’ provision would
amend current law to effectively shield fi-
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nancial institutions from public comment on
banking applications that they file with Fed-
eral regulators. The CRA exemption for
banks with less than $100 million in assets
would repeal CRA for approximately 4,000
banks and thrifts that banking agency rules
already exempt from CRA paperwork report-
ing burdens. In all, these limitations con-
stitute an assault upon CRA and are unac-
ceptable.

The bill would unjustifiably deny financial
services firms holding 99 percent of national
bank assets the choice of conducting new fi-
nancial activities through subsidiaries, forc-
ing them to conduct those activities exclu-
sively through bank holding company affili-
ates. Thus the bill largely prohibits a struc-
ture with proven advantages for safety and
soundness, effectively denying many finan-
cial services firms the freedom to organize
themselves in the way that best serves their
customers.

The bill would also inadequately inform
and protect consumers under the new system
of financial products it authorizes. If Con-
gress is to authorize large, complex organiza-
tions to offer a wide range of financial prod-
ucts, then consumers should be guaranteed
appropriate disclosures and other protec-
tions.

The bill would dramatically expand the
ability of depository institutions and non-
financial firms to affiliate. The Administra-
tion has serious concerns about mixing
banking and commercial activity under any
circumstances, and these concerns are
heightened by the financial crises affecting
other countries over the past few years.

The Administration also opposes the bill’s
piecemeal modification of the Federal Home
Loan Bank System. The Administration be-
lieves that the System must focus more on
lending to community banks and less on ar-
bitrage activities and short-term lending
that do not advance its public purpose. The
Administration opposes any changes to the
System that do not include these crucial re-
forms.

In addition, the Administration opposes
granting the Federal Housing Finance Board
independent litigation authority. Such au-
thority would be inconsistent with the At-
torney General’s authority to coordinate and
conduct litigation on behalf of the United
States.

PAY-AS-YOU-GO SCORING

S. 900 would affect direct spending and re-
ceipts. Therefore, it is subject to the pay-as-
you-go requirement of the Omnibus Budget
Reconciliation Act of 1990. OMB’s pay-as-
you-go scoring of this bill is under develop-
ment.

EXHIBIT 3
[From the American Banker, September 2,
1998]
EX-FDIC CHIEFS UNANIMOUSLY FAVOR THE
OP-SUB STRUCTURE

(By Ricki Tigert Helfer, William M. Isaac,
and L. William Seidman)

The debate on banks conducting financial
activities through operating subsidiaries has
been portrayed as a battle between the
Treasury and the Federal Reserve. The
Treasury believes banks should be permitted
to conduct expanded activities through di-
rect subsidiaries. The Fed wants these ac-
tivities to be conducted only through hold-
ing company affiliates.

Curiously, the concerns of the Federal De-
posit Insurance Corp. have been largely ig-
nored. The FDIC, alone among the agencies,
has no ““turf’” at stake in this issue, as its su-
pervisory reach extends to any affiliate of a
bank. The FDIC’s sole motivation is to safe-
guard the nation’s banks against systemic
risks.
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In the early 1980s, when one of us, William
Isaac, became the first FDIC chairman to
testify on this subject, he was responding to
a financial modernization proposal to au-
thorize banks to expand their activities
through holding company affiliates.

While endorsing the thrust of the bill, he
objected to requiring that activities be con-
ducted in the holding company format.
Every subsequent FDIC chairman, including
the current one, has taken the same posi-
tion, favoring bank subsidiaries (except Bill
Taylor who, due to his untimely death, never
expressed his views). Each has had the full
backing of the FDIC professional staff on
this issue.

The bank holding company is a U.S. inven-
tion; no other major country requires this
format. It has inherent problems, apart from
its inefficiency. For example, there is a
built-in conflict of interest between a bank
and its parent holding company when finan-
cial problems arise. The FDIC is still fight-
ing a lawsuit with creditors of the failed
Bank of New England about whether the
holding company’s directors violated their
fiduciary duty by putting cash into the trou-
bled lead bank.

Whether financial activities such as securi-
ties and insurance underwriting are in a
bank subsidiary or a holding company affil-
iate, it is important that they be capitalized
and funded separately from the bank. If we
require this separation, the bank will be ex-
posed to the identical risk of loss whether
the company is organized as a bank sub-
sidiary or a holding company affiliate.

The big difference between the two forms
of organization comes when the activity is
successful, which presumably will be most of
the time. If the successful activity is con-
ducted in a subsidiary of the bank, the prof-
its will accrue to the bank.

Should the bank get into difficulty, it will
be able to sell the subsidiary to raise funds
to shore up the bank’s capital. Should the
bank fail, the FDIC will own the subsidiary
and can reduce its losses by selling the sub-
sidiary.

If the company is instead owned by the
bank’s parent, the profits of the company
will not directly benefit the bank. Should
the bank fail, the FDIC will not be entitled
to sell the company to reduce its losses.

Requiring that bank-related activities be
conducted in holding company affiliates will
place insured banks in the worst possible po-
sition. They will be exposed to the risk of
the affiliates’ failure without reaping the
benefits of the affiliates’ successes.

Three times during the 1980s, the FDIC’s
warnings to Congress on safety and sound-
ness issues went unheeded, due largely to
pressures from special interests.

The FDIC urged in 1980 that deposit insur-
ance not be increased from $40,000 to $100,000
while interest rates were being deregulated.

The FDIC urged in 1983 that money brokers
be prohibited from dumping fully insured de-
posits into weak banks and S&Ls paying the
highest interest.

The FDIC urged in 1984 that the S&L insur-
ance fund be merged into the FDIC to allow
the cleanup of the S&L problems before they
spun out of control.

The failure to heed these warnings-from
the agency charged with insuring the sound-
ness of the banking system and covering its
losses-cost banks and S&Ls, their customers,
and taxpayers many tens of billions of dol-
lars.

Ignoring the FDIC’s strongly held views on
how bank-related activities should be orga-
nized could well lead to history repeating
itself. The holding company model is inferior
to the bank subsidiary approach and should
not be mandated by Congress.

Mr. GRAMM addressed the Chair.
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The PRESIDING OFFICER. The
Chair recognizes the Senator from
Texas.

Mr. GRAMM. Mr. President, | am

going to yield to the Presiding Officer
and come up and preside so he can give
his opening statement, if he would like
to do that. Before doing that, however,
I will make a couple of points in re-
sponse to Senator SARBANES’ state-
ment.

First of all, the substitute that Sen-
ator SARBANES will offer is not last
year’s bill. In fact, it is fundamentally
different from last year’s bill on the
most important issue in financial serv-
ices modernization. That issue is,
should the modernization occur within
the structure of the bank, or should it
occur through the holding company?
Last year’s bill followed the proposal
which has been made and supported by
all of the members of the Federal Re-
serve Board and its Chairman, Alan
Greenspan, whereas this bill—

Mr. SARBANES. Will the Senator
yield on that point?

Mr. GRAMM. | am happy to yield.

Mr. SARBANES. The Senator isn’t
suggesting that | didn’t lay out in the
course of my statement the fact that it
differed in this respect from last year’s
bill, is he?

Mr. GRAMM. No. I am simply mak-
ing sure that everybody understands—
because there were a lot of references
made between last year’s bill and this
year’s bill—that how someone voted
last year is interesting and may, to
some extent, be relevant, but on the
fundamental issue that is before us,
whether or not these new services
should be provided within the bank or
outside the bank in holding companies,
the substitute which the Senator will
offer later today is a very different bill
from last year’s bill. That is the only
point I am making.

The second thing I will make clear is,
I didn’t object to the growth in CRA
and the commitments made to CRA. |
did make the point, however, that
when in a given year—in fact, last
year—the loans, the commitments to
lend, the cash payments, and the com-
mitments to pay cash in the future are
bigger than the Canadian economy,
bigger than the discretionary budget of
the Federal Government, perhaps it is
time to look at potential abuses.

Now, granted, the Senator made the
point that not every loan was made
this year, and not every cash payment
was made this year. | was simply using
the data the way community groups
presented it. | was very careful to say
that the $694 billion was loans, com-
mitments to lend, cash payments, com-
mitments to pay cash in the future. |
stand by those numbers, and those are
the numbers of the community service
groups.

Mr. SARBANES. Will
yield for a question?

Mr. GRAMM. | am happy to yield.

Mr. SARBANES. Was the Canadian
GNP figure the Senator was using a 1-
year figure or a 10-year figure?

the Senator
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Mr. GRAMM. It was a l-year figure.

Mr. SARBANES. | thank the chair-
man.

Mr. GRAMM. There will be more
agreements next year and next year
and next year. The point is, this has
grown from a very small program into
a very big program. | believe, and the
majority of the members of the com-
mittee believe, it is time to look at
this program and look at abuses, and
we are going to have plenty of time to
debate this later.

Let me also note that, under current
law, a bank is not required to get CRA
approval to sell insurance. Under cur-
rent law, there are a limited number of
banks that do have some insurance
powers. They are not required under
current law to get CRA approval to en-
gage in those security powers.

Now, in terms of the CRA reforms in
the bill reported by the Banking Com-
mittee, those reforms have been en-
dorsed by the American Bankers Asso-
ciation, by the Bankers Roundtable,
and by the Independent Bankers Asso-
ciation of America. When our colleague
says everybody is happy with the pro-
visions of his substitute, | want people
to know that three major banking
groups have endorsed the provisions of
our bill.

Let me say again—and | don’t know
what you do to get people to use the
English language—there is not a safe
harbor in this bill. A safe harbor is
where something can’t be challenged.
There is a rebuttable presumption in
the bill. There is a big difference be-
tween the two. The rebuttable pre-
sumption in the bill simply says that
in order to stop or delay a regulatory
action, you have to present substantial
evidence. That substantial evidence is
defined in law as more than a scintilla.
It is defined as such relevant evidence
as a reasonable person might accept as
adequate to support a claim.

That is not a safe harbor. That sim-
ply is giving the evaluation that has
occurred some standing.

Our colleague talks about comments.
Nothing in the bill prevents anybody
from commenting on any CRA evalua-
tion. Comments can be made. People
can submit any comments. All our pro-
vision says is, if a bank has been in
compliance for 3 years in a row, if they
are currently in compliance in their
evaluation with CRA, if the regulator
is going to stop the process or delay it,
they have to have more than a scintilla
of evidence. In order for the protest or
objection to be used to stop the process
for a bank with a long history of com-
pliance, there has to be substantial evi-
dence. People can comment all they
want to comment. Nothing in this pro-
vision prevents comments.

Finally—and we will have lots of
time to debate these—in terms of uni-
tary thrifts, unitary thrift holding
companies are not a loophole. Congress
legislated them. We end them in saying
that you cannot do any more, but to
suggest that they are a loophole, an ac-
cident, that nobody ever intended they
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come into existence, they have existed
for over 30 years. We are not debating
here whether or not we should stop the
issue of new licenses to commercial in-
terests to create ‘“‘new unitary thrifts.”
The question is, What do you do with
people who already have the charters?
Do you change the rules of the game on
them?

If our colleagues would indulge me, I
yield to Senator ENzI.

Mr. REED. Mr. President, just a
point of information, | presume we are
going to adjourn at 12:30. Presump-
tively, that means Senator ENzI would
be the last speaker this morning.

The PRESIDING OFFICER (Mr.
GRAMM). Let the Chair ask Senator
ENzi, could the Senator tell us how
long he intends to speak?

Mr. ENZI. Mr. President, | think 1
have about 7 or 8 minutes’ worth and
would be willing to stay for Senator
REED’s comments as well.

Mr. REED. | thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, | rise in
support of S. 900, the Financial Serv-
ices Modernization Act of 1999.

I commend the senior Senator from
Texas, the chairman of the Banking
Committee, Mr. GRAMM, for his leader-
ship on this important measure, a bill
that will increase global competitive-
ness of U.S. financial firms. It will in-
crease access to financial services for
all Americans, and it will decrease
costs for consumers.

| congratulate Senator GRAMM on his
willingness to meet with all of the dif-
ferent groups that have asked to meet
with him, the way he has reached out
and been willing to talk to people on
both sides of the aisle, as well as spend
innumerable hours with those of us
who have had questions about some of
the very detailed technical parts of the
bill, particularly the operating subsidi-
aries, for the research that he has
done. | compliment him on the sim-
plification he has done. There were
some very complicated issues in last
year’s bill that, because of the end of
the year pressure, were included but
weren’t very concise. They seemed to
be misunderstood by people on both
sides of whatever issue. Of course,
around here there are more than two
sides to every issue.

The chairman sat down with those
people and worked out some simplifica-
tion of language that they say they
agree with now. One of the results is, it
has reduced a 308-page bill to 150 pages
without damaging anything, but it has
greatly increased the readability.

We have asked the banking industry
and we have asked the agencies to put
this in plain language. The chairman
has done that and, | think, given peo-
ple an opportunity to comment on it
and discuss it with him in private
meetings, if they wanted, as well as in
other meetings. It is long overdue that
Congress pass legislation that will
allow full and open competition at
least across the banking, securities and
insurance industries.
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I believe now is the best time to pass
S. 900 in order for U.S. financial inter-
mediaries to be prepared for the chal-
lenges of the new millennium. The cur-
rent laws governing our financial sec-
tor have been eroded by the actions of
regulators, the decisions of the courts,
the continuing changes in technology,
and the increasing competitive global
markets. In addition, these laws limit
competition and innovation, thus im-
posing unnecessary costs onto the serv-
ice provider, and that is ultimately ad-
ditional costs on the consumer.

There are several provisions in this
bill 1 believe are particularly impor-
tant as several of them are very rel-
evant to small financial institutions.

Section 306 of the bill requires the
Federal banking agencies to use plain
language in all of their rulemakings
used to implement this bill. Since this
legislation will impact both large and
small financial institutions, this provi-
sion will help ensure that small banks
will not have to hire several lawyers to
interpret the new rules resulting from
this legislation.

The bill also requires the GAO to
study expanded small bank access to S
corporation status, specifically those
provisions relating to Senator Allard’s
bill. I enthusiastically support his ef-
forts to reduce the tax burden on small
business corporations.

Additionally, this legislation grants
non-metropolitan banks of less than
$100 million in assets—very small insti-
tutions by any standard—an exemption
from the paperwork requirements of
the Community Reinvestment Act, or
CRA. The total bank and thrifts assets
exempt from this requirement would
equal only 3 percent. Small, non-met-
ropolitan banks and thrifts by their
very nature must be responsive to the
needs of the entire communities they
serve or they will not remain in busi-
ness. The exemption in this bill will
help reduce the regulatory costs im-
posed on these smaller institutions.
When less time is used to comply with
the letter of the law, more time can be
devoted to comply with the spirit of
the law by better serving the needs of
each customer and the entire commu-

nity.
Title Il of the bill also eliminates
the Savings Association Insurance

Fund (SAIF) special reserve, a top pri-
ority of the FDIC. Senator Johnson and
I have introduced identical language in
a stand alone bill, S. 377, to ensure that
the special reserve is abolished. This
could save the thrift industry about $1
billion because the funds set aside in
the special reserve cannot be used until
the SAIF reaches a dangerously low
level. Therefore, if unforeseen cir-
cumstances impact the SAIF, the FDIC
may choose to increase insurance pre-
miums on thrifts to recapitalize the
SAIF. The elimination of the special
reserve represents a sound public pol-
icy that will save the private sector
from unnecessary costs.

| strongly support the approach the
chairman of the Banking Committee
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has taken to develop a more stream-
lined, less burdensome bill. It is only
150 pages. The bill reported out of the
Banking Committee last year was 308
pages—double the length of the bill we
are debating today. | do not believe
more is usually better in terms of the
length of a bill. Many times that policy
means more hoops and ladders the pri-
vate sector must go through, thus cre-
ating more inefficiencies and higher
costs in the marketplace. | believe the
bill before us will not hamper indus-
tries with unnecessary, congressional-
created, burdens and inefficiencies.

Before closing, | want to dispel some
of the myths surrounding this legisla-
tion—specifically the allegation that
the majority in the Banking Com-
mittee have abandoned the consensus
reached by the Committee last year.

There is no consensus in the sub-
stitute bill sponsored by the minority
members of the Banking Committee.
The House Commerce Committee held
a hearing last week on H.R. 10, which is
nearly identical to the substitute bill.
Members on both sides of the isle were
very critical of the bill. Ranking Mem-
ber DINGELL was especially harsh in his
criticism. I mention this to prove there
is not consensus on the substitute bill.

Further, this substitute is not the
product from last year. It differs in a
number of respects from last year’s
bill, most significantly with regard to
the operating subsidiary provisions.
The op-sub provisions in the House bill
and the minority’s bill are those that
are causing significant heartburn for
the House Commerce Committee and
Federal Reserve Chairman Alan Green-
span.

In addition, | want to set the record
straight about the vote on the old H.R.
10 in Banking Committee last year.
The bill did pass by a vote of 16 to 2.
However, | for one can say that | sup-
port the bill we are now debating, S.
900, much more than the H.R. 10 I re-
luctantly supported last year. My big-
gest concern with that H.R. 10 was, and
continues to be, the expansion of CRA.

It has been mentioned that with CRA
there have been more loans, houses and
businesses. | suggest that, particularly
with the time period that we are relat-
ing to, those are as a result of low in-
terest rates, not some kind of effort
that we are making under CRA.

I want to reiterate that there were
16,380 investigations into CRA, and
three small banks were out of compli-
ance. It takes an extra officer to han-
dle CRA, and that is a huge cost to
them. To find three people? There has
to be something better that we can do.

I strongly encourage my colleagues
to support the bill passed by the Bank-
ing Committee. It represents a sensible
approach to forming the future frame-
work for our financial services indus-
try.

?\//Ir. President, | ask unanimous con-
sent that the time for debate be ex-
tended for Senator REED to give his re-
marks, followed by Senator SPECTER.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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At the conclusion of Senator REED’s
remarks, Senator SPECTER will be rec-
ognized, and at the conclusion of his
remarks, we will adjourn for the lunch-
eons.

The Senator from Rhode Island is
recognized.
Mr. REED. Mr. President, | thank

Senator ENzI for his graciousness in of-
fering the unanimous consent request.

I want to begin by stating how im-
portant | think it is to pass financial
service modernization legislation as
quickly as possible.

The existing legal framework has be-
come an anachronism over the last sev-
eral years—in fact, even the last dec-
ade or so. The industry has responded
to changes in this market faster than
the law has responded. It is our obliga-
tion to ensure that we have appro-
priate legal standards, so that our fi-
nancial services industry can be com-
petitive in a worldwide market, which
is highly dynamic, and which requires
more flexibility and more responsive-
ness than is inherent in the current
system, which began under Glass-
Steagall more than 60 years ago.

So | am a strong proponent of finan-
cial modernization. In fact, it is ironic
that we were very close in the last Con-
gress to passing financial moderniza-
tion legislation, which was agreed to
by all the major interest groups and
which represented a balancing of the
need for flexibility, the need for new
and expanded powers, the need for fi-
nancial services industry to be able to
reach across prior lines of demarcation
to the securities industry, banking in-
dustry and insurance industry, and at
the same time maintain the principles
of safety and soundness, and also the
notion that we have to ensure commu-
nity access to credit. All these things
were carefully worked out. Yet, regret-
tably, H.R. 10 failed in the last few mo-
ments of the last Congress.

We are back today to begin to ad-
dress these issues again on the floor of
the Senate. That is an encouraging
point because | think the worse thing
to do would be to continue to delay and
avoid this debate.

Having said that, let me also recog-
nize that the current legislation we are
considering, S. 900, significantly devi-
ates from the principles and the com-
promises that were carefully worked
out in the last Congress. In so doing, |
think it raises serious questions about
the viability of this legislation, regard-
less of whether it will pass this body or
the other body. There is a strong ques-
tion of whether it will ultimately be-
come law. It think it should become
law and, as a result, | think we need to
make changes in the form of amend-
ments. In fact, unless we can deal with
some of the issues, | am prepared to op-
pose this legislation, even though | am
strongly committed to ensuring that
we ultimately achieve a modernization
of our financial services industry.

The critical issues that face us with
respect to this bill that are troubling
are, first, with respect to the Commu-
nity Reinvestment Act. Over the last
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several decades, since 1977, over $1 tril-
lion in loans and loan commitments
have been made under the Community
Reinvestment Act. It has literally
helped maintain and rehabilitate com-
munities, both urban centers and rural
areas, throughout this country. With-
out it, this would be literally a foreign
issue, particularly in urban neighbor-
hoods and rural areas. With it, we man-
aged to spark hope and build new com-
munities in places that were sadly
lacking in significant opportunities
and significant hope.

One example of the many in my
State is in Woonsocket, RI. It was, at
the turn of the century, a thriving mill
town. In fact, the river was crowded
with factory after factory after fac-
tory. With the demise of northern man-
ufacturing, that town has seen difficult
times. Through the CRA, citizens were
able to avail themselves of significant
assistance and credit when they formed
the Woonsocket Neighborhood Devel-
opment Corporation to work toward
preserving the neighborhood. | have
been there. | have visited these neigh-
borhoods. They are rebuilding old
homes that were built in the 1800s.
They receive grants and loans from the
First National Bank and the Federal
Home Loan Bank Board in Boston, all
under the auspices of CRA. Without
these loans, they would not be able to
rebuild their communities. It is nec-
essary, it is important, and it can’t be
dismissed or short-circuited, as | fear
S. 900 attempts to do.

One of the other provisions in the bill
that specifically cuts back on the scope
and the effectiveness of CRA is the lim-
itation exemption of CRA for rural fi-
nancial institutions with assets under
$100 million. We all admit that a $100
million bank is a small institution. But
such banks represent 76 percent of
rural banks in the United States, the
vast majority of rural institutions.
And these banks historically have the
lowest CRA ratings. They are a bank
that, on their own volition, aren’t re-
sponsive going through the data to
their local community, and by taking
away the responsibility of CRA we will
make this situation worse.

I think what we will do, in effect, is
deny to many rural areas what they
think is part and parcel of the local
bank in the community; that is, invest-
ment in their own community, in their
own neighborhood. The reality of this
is that people who run banks, which
comes as no surprise to anybody, want
to make money. When they Ilook
around their community and they see a
loan for a community project, for hous-
ing redevelopment, or a local project to
develop a community with a low rate
of return, and yet they can see they
can park their money someplace in a
big city without CRA, the tendency,
the temptation, and probably the re-
ality is they will send that money out
of that community.

It is the local money that forms the
basis of these banks. CRA says you
have to look at the community, you
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have to invest in it, you have to care
for it, and you have to commit to it,
but you don’t have to lose money.
There is nothing in the CRA law that
says you have to make a bad loan.
There is nothing in the CRA law that
says you have to do something unsafe,
unsound, or foolish in banking. It does
say that you have to look for appro-
priate lending opportunities in your
community and make those commit-
ments. That is what | think most peo-
ple assume that local community
banks do day in and day out.

What | think will happen by the ex-
emption is you will find in rural areas
it will be harder to get the kind of
credit for those types of community
projects, rebuilding of housing, small
businesses that do not have the kind of
attraction or a track record yet to get
the support of the local banks. That is
something | think would represent a
further demise in the community.

Then there is another provision,
which has been referred to as ‘“‘rebuttal
of presumption” by some and ‘‘safe
harbor’ by others, which is included in
the legislation and which essentially
says, If you have a satisfactory CRA
rating, you are presumptively in com-
pliance with respect to a proposed
transaction unless someone can come
forward with “‘substantial verifiable in-
formation” that your rating is not war-
ranted.

First, you have to ask yourself, who
outside of the bank would have ‘‘sub-
stantial verifiable information’? That
is typically not in the public domain.
So you are setting up in this rebuttal
of presumption, or safe harbor, an im-
possible task that outside community
groups particularly would be able to
know the inner workings of the bank
so well that they could come in and
present ‘‘substantial verifiable infor-
mation.” So, in effect, what you are
doing is saying, if we get your satisfac-
tory rating, we are not going to pay
much attention to the CRA.

The practical reality is that in major
transactions, the notion that CRA is a
factor that prompts first these deposi-
tory institutions to behave better be-
fore the transaction and, certainly in
contemplation of the transaction, re-
view carefully their commitment to
their local community, is one of the
most effective and nonintrusive ways,
because it doesn’t represent the Gov-
ernment going in and directing lending
or directing anything in a nonintrusive
way if a bank responds to the needs of
the community, and to vitiate this by
this rebuttal of presumption is, |
think, a mistake.

One of the other aspects of this re-
buttal of presumption is the fact that
97 percent of the institutions have
these satisfactory ratings, which could
lead to the question of how thorough
these reviews are by the regulatory
agencies in the first place.

It might add a further argument to
the fact that perhaps it is only in the
context of a serious review or serious
questions raised by outside parties that
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banking institutions take their CRA
responsibilities seriously and, in fact,
act upon them. But that is another fac-
tor which | think we have to consider
when we are talking about dispensing
with the opportunity to raise Iin a
meaningful way CRA concerns with re-
spect to major transactions.

Frankly, everything we have read in
the paper over the last several years,
several days, and several months has
been about major transactions between
financial institutions. That has been
the driving force in the industry and,
coincidentally, has helped the bank be
more committed and more responsive
to the CRA concerns, because they
know this is an item that can be
looked at and challenged in a meaning-
ful way in a transaction. If you dis-
pense with that, | think that would be
a mistake.

There is another provision in the leg-
islation which has been alluded to by
the ranking member, Senator SAR-
BANES, and that is essentially pro-
viding very limited opportunities to
conduct activities in a subsidiary of a
banking institution.

The bill as it stands today would es-
tablish a $1 billion asset cap on those
banks that may engage in underwriting
activities for securities and merchant
banking in an operating subsidiary. |
believe that banks of any size should
have the opportunity to form them-
selves in such a way that they feel
most competitive in the marketplace
with respect to these two particular
functions, securities underwriting and
merchant banking. Therefore, they can
choose to put them in an affiliate hold-
ing company, which would be a Federal
Reserve regulation, or in a subsidiary
of the depository institution which
would be subject to the Office of the
Comptroller of the Currency.

| think giving that type of flexibility
makes more sense than determining
that ‘‘one size fits all’” and all has to be
done in the context of a holding com-
pany arrangement.

| offered last year, because of these
views, an amendment to H.R. 10 which
would have allowed banks to engage in
securities underwriting and merchant
banking subsidiaries. 1 would antici-
pate another amendment with respect
to that. In fact, this language is in the
alternative which Senator SARBANES
will offer later today, or which I would
expect to be offered to try to reach this
point. It is an important point. It is
not just a point with respect to turf al-
locations between Federal regulators;
it is an opportunity to give the bank-
ing industry the flexibility that all say
they deserve.

There is another problem | see in the
legislation. That is with respect to the
elimination, for all practical purposes,
of prior Federal Reserve Board ap-
proval before allowing a bank to merge
or engage in a new activity. This once
again goes to the heart of the regu-
latory process.

It is nice to assume that banking in-
stitutions and financial institutions
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are responsible and appropriate in their
conduct of activities and that they
would only conduct a merger that
would be in the best interests of not
only themselves but the public. But |
think that sometimes strains credu-
lity.

It is appropriate, important and, in
very practical ways, necessary to have
the requirement for prior approval of
these major transactions by the Fed-
eral Reserve Board, because the Fed-
eral Reserve Board has a role inde-
pendent of the management of the
banks. They are trying to maximize
shareholder value; they are trying to
be competitive in a very difficult mar-
ket.

But it is the Federal Reserve’s re-
sponsibility to ensure safety and
soundness, that competition will not be
adversely affected, and that this trans-
action will in some way serve the pub-
lic interest. | don’t think you can do
that by implication. | don’t think you
can do that by checking after the fact.

Again, the reality is that when
multibillion-dollar institutions merge
and then discover after the fact that it
really was a bad idea, it is hard to un-
ravel those transactions. To do it
right, you have to do it up front.
Therefore, this legislation should have
prior approval by the Federal Reserve
Board.

All of my comments have been appro-
priately addressed by the Democrat
substitute, which will be offered by
Senator SARBANES.

Let me conclude with some specific
concerns about a question that has
concerned me throughout the course of
our debate not only in this Congress
but in the last Congress. That is wheth-
er or not the regulatory framework we
are creating will be sufficient to pro-
tect the safety and soundness of insti-
tutions and ultimately protect the pub-
lic interest.

We are trying to expand opportuni-
ties, to break down the old hierarchies,
the old barriers between different types
of financial activity, to give the kind
of robust, dynamic opportunities that
are concomitant with this world of in-
stantaneous transfer of information
and billions of dollars across bound-
aries. In doing that, we have to recog-
nize our ultimate responsibility is to
ensure these institutions operate safe-
ly, that they are sound, and that regu-
latory responsibilities are discharged.

We expand dramatically the powers
of these institutions under this legisla-
tion. But in some respect we are inhib-
iting some of the traditional regu-
latory roles of our Federal regulators.
For example, in section 114, there is a
prohibition which prevents the Office
of the Comptroller of the Currency and
the Office of Thrift Supervision from
examining a mutual fund operated by a
bank or thrift. Currently, they have
limited authority to do such examina-
tions. We are taking that away.

Section 111, another example, pro-
hibits the Federal Reserve from exam-
ining the securities or insurance affil-

CONGRESSIONAL RECORD —SENATE

iate unless there is a ‘‘reasonable cause
to believe” the affiliate is engaging in
risky activity. Ask yourself, how do
you reasonably believe such activity is
taking place unless you have the op-
portunity and indeed the authority to
at least go in and check periodically
what is going on?

Many of these provisions might cre-
ate a structure of regulation which is
just too porous to withstand the kind
of pressures that we see in the finan-
cial marketplace. It is reasonable to
conclude how we got here. We have em-
phasized throughout this debate this
notion of functional regulation, that
securities should be regulated by the
SEC, depositories should be regulated
exclusively by banking regulators, and
that a loose, overarching regulatory
provision should be discharged by the
Federal Reserve.

Setting up compartments with a
loose umbrella invites the notion that
something will go wrong, something
will fall through the cracks. As we go
through this process, the debate and
the continued examination of this bill,
we have to ask ourselves not only be-
fore the legislation is passed but if it is
passed afterwards, are there any unin-
tended loopholes that could be ex-
ploited, unfortunately, which would be
detrimental to safety and soundness?

There is another provision which |
think is important to point out. That
is the notion that in the context of the
insurance business, State insurance
regulators basically have a veto over
Federal Reserve authority to demand
that an insurance affiliate contribute
to the State of a holding company.
This is a reversal from the traditional
authority and the traditional regu-
latory perspective of the Federal Re-
serve.

For years, since their active regula-
tion of the Bank Holding Company Act,
the doctrine of the Federal Reserve has
been that the holding company is a
source of strength to the underlying
depository institution. That ‘“‘source of
strength’ doctrine is, in part, repealed
by this legislation, because within the
context of an insurance company, and
specifically the next great round of
mergers will be between depository in-
stitutions and insurance companies—
that is the example that Travelers and
Citicorp established when these insur-
ance companies started merging to-
gether with banks, big banks, big in-
surance companies—we are going to
have for the first time in our financial
history, a situation where an insurance
regulator can say to the Chairman of
the Fed, even though that depository
institution is ailing mightily and my
insurance company is very healthy, I'm
not going to allow any transfer of
funds from the insurance entity to the
depository institution because | don’t
have to, one; and, two, I’'m concerned
about the long-term viability of the in-
surance entity, so | will not cooperate.

What that means is that rather than
the present model where every sub-
sidiary affiliate of a holding company
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contributes to the health of the deposit
insurance, we have a situation where
the taxpayer, through the insurance
funds, will be bailing out a bank that
very well might have a very healthy in-
surance affiliate.

These are some of the regulatory ex-
amples which | think have to continue
to be watched, examined, and thought
about. | hope as we go forward that we
could engage the Fed in a constructive
dialog with respect to their views on
how we on a practical basis deal with
some of the concerns | raised today.

We have the potential of passing leg-
islation which would be terribly helpful
to our financial community. | want to
pass the legislation. Unless we resolve
the issue of the Community Reinvest-
ment Act, unless we resolve the issue
of operating subsidiaries, unless we
look more carefully and closely and
make changes perhaps in some of the
regulatory framework, this is not the
legislation that ultimately can or
should become law.

| yield my time.

Mr. SARBANES. Mr. President, | ask
unanimous consent that when the Sen-
ate resumes its session, | believe it is
now scheduled for 2:15—after the party
caucus break—Senator WELLSTONE be
recognized to make his opening state-
ment. | think he thought that was the
understanding but we did not actually
have a unanimous consent request.
This has been cleared by both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. SPECTER per-
taining to the introduction of S. 952 are
located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

THE PALESTINIAN AUTHORITY

Mr. SPECTER. Mr. President, | com-
pliment the Palestinian Authority for
not acting unilaterally to declare
statehood. Chairman Yasser Arafat vis-
ited me on March 23, and | urged him
at that time not to make a unilateral
declaration of statehood. He then said
to me that when the Palestinian Au-
thority had changed its charter, as it
was urged to do so by an amendment
introduced by Senator SHELBY and my-
self some years ago, that there was no
credit given for that. | said there
should have been credit given. And
Chairman Arafat asked if they did not
make the unilateral declaration if
there would be some acknowledgment
of that move. | said | would take the
floor when May 4 came, which was the
date targeted—that is today—and there
was no unilateral declaration of state-
hood. And there has been none.

I congratulate the Palestinian Au-
thority for its restraint. That is a mat-
ter which ought to be negotiated under
the terms of the Oslo agreement.
Chairman Arafat asked me if | would
put it in writing that | would make the
statement. And | said | would; and 1|
did.
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| ask unanimous consent that my let-
ter to him dated in March be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC, March 31, 1999.
Chairman YASSER ARAFAT,
President of the National Authority, Gaza City,
GAZA, Palestinian National Authority.

DEAR MR. CHAIRMAN: Thank you very much
for coming to my Senate hideaway and for
our very productive discussion on March
23rd.

Following up on that discussion, | urge
that the Palestinian Authority not make a
unilateral declaration of statehood on May
4th or on any subsequent date. The issue of
the Palestinian state is a matter for negotia-
tion under the terms of the Oslo Accords.

I understand your position that this issue
will not be decided by you alone but will be
submitted to the Palestinian Authority
Council.

When | was asked at our meeting whether
you and the Palestinian Authority would re-
ceive credit for refraining from the unilat-
eral declaration of statehood, | replied that |
would go to the Senate floor on May 5th or
as soon thereafter as possible and com-
pliment your action in not unilaterally de-
claring a Palestinian state.

I look forward to continuing discussions
with you on the important issues in the Mid-
East peace process.

Sincerely,
ARLEN SPECTER,
Chairman.
Mr. SPECTER. | again thank the

Chair for his staying late. | thank him,
beyond that, for listening to my
speech. Very often Presiding Officers
are otherwise engaged. | yield the
floor.

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until the hour of 2:15 p.m.

Thereupon, at 1:03 p.m., the Senate
recessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
GREGG).

FINANCIAL SERVICES
MODERNIZATION ACT OF 1999

The PRESIDING OFFICER. The Sen-
ate will continue consideration of S.
900.

The Senate continued with the con-
sideration of the bill.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. | thank the Chair.

Mr. President, | will be spending
some time on S. 900, but | also, in my
remarks today, will be focusing on the
question of when the Senate is going to
start dealing with issues that affect or-
dinary citizens. | think that is what
people in Minnesota would like to
know.

This is called the Financial Services
Modernization Act. | have no doubt
that the large banks and lending insti-
tutions are all for this. The question |
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have is, When are we going to come out
here with legislation that benefits ordi-
nary citizens?—which | mean in a posi-
tive way. | will come back to this later
on.

The Minnesota Farm Services Ad-
ministration has now had to lay off
close to 60 employees. That is where we
are heading. This is an agency, the
Farm Services Administration, that is
a grassroots organization. They are out
there trying to serve farmers. They are
out in the field. They pick up on what
is happening in rural Minnesota.

Right now the message we are send-
ing here from the Congress is, we can’t
even pass a supplemental appropria-
tions bill that we started working on
several months ago to provide spring
planting operating money for family
farmers. Prices are way down. Income
is way down. People are being fore-
closed on. It is not just where they
work, it is where they live. They are
losing their farms, and we can’t even
get to them some disaster relief
money, some loan money, so they can
continue to go on until we go back and
change this ““Freedom to Fail” bill
that we passed several years ago.

I am not telling you that some of the
large conglomerates and some of the
large grain companies and some of the
large packers aren’t making record
profits. They are. They have muscled
their way to the dinner table. They ex-
ercise raw political control over family
farmers.

Meanwhile, this bill, the Financial
Services Modernization Act, is all
about consolidation and letting large
financial institutions have unchecked
power. But what we should be talking
about is these family farmers going
under.

I talked with Tracy Beckman today,
director of the Minnesota FSA office.
He told me that right now we have 340
loan requests, totaling $44.9 million,
that are approved but are unfunded due
to a lack of funding. Right now there is
the possibility, unless we get this fund-
ing, that we are going to have 800 farm
families in Minnesota that aren’t going
to get any financing. They need that fi-
nancing if they are going to be able to
go on.

Yesterday Tracy Beckman told me
the story of a family farmer who found
out he couldn’t get any loan money
and he doesn’t have any cash flow. You
can work 24 hours a day and be the best
manager in the world, and you will not
make it as a family farmer right now.
He said to one of our FSA officers out
in the field, out in the countryside,
when he found out that FSA can’t help
him because we are not able to pass a
supplemental emergency assistance
program, this farmer said, “I'm just
going to go home and shoot myself and
my family.”

This is someone who is desperate.
There is a lot of desperation in the
countryside. We can’t even pass a sup-
plemental appropriations bill that will
get some loan money out to family
farmers, which we should have done a
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month ago or 6 weeks ago. Instead, we
are out here on the floor talking about
the Financial Services Modernization
Act of 1999, the big bank act, the large
conglomerate act, the large financial
institution act. When are we going to
be out here talking about affordable
child care, or about raising the min-
imum wage? When are we going to
make sure people get decent health
coverage? When are we going to talk
about providing more funding for the
Head Start Program? When are we
going to be out here talking about how
to reduce violence in homes, and in
schools, and in our communities? When
are we going to be out here talking
about something that makes a dif-
ference to ordinary people?

Now, Mr. President, | understand
that all of the trade groups support
this legislation—that is to say, all of
the financial services groups. But I rise
in strong opposition to this legislation
called the Financial Services Mod-
ernization Act of 1999.

This bill, S. 900, would aggravate a
trend toward economic concentration
that endangers not only our economy,
but, | think, more importantly, it en-
dangers our democracy. S. 900 would

make it easier for banks, securities
firms, insurance companies, and, in
some cases, commercial firms, to

merge into gigantic new conglomerates
that would dominate the financial in-
dustry.

Mr. President, this is the wrong kind
of modernization at the wrong time.
Modernization of the existing, con-
fusing patchwork of laws, regulations,
and regulatory authorities would be a
good thing; but that is not what this
legislation is really about. S. 900 is
really about accelerating the trend to-
ward massive consolidation in the fi-
nancial sector.

This is the wrong kind of moderniza-
tion because it fails to put in place ade-
quate regulatory safeguards for these
new financial giants whose failure
could jeopardize the entire economy. It
is the wrong kind of modernization be-
cause taxpayers could be stuck with
the bill if these conglomerates become
‘“too big to fail.” We have heard that
before—‘‘too big to fail.”

This is the wrong kind of moderniza-
tion because it fails to protect con-
sumers. In too many instances, S. 900
would lead to less competition in the
financial industry, not more. It would
result in higher fees for many cus-
tomers, and it would squeeze credit for
small businesses and rural America.
Most importantly, Mr. President, this
is the wrong kind of modernization be-
cause it encourages the concentration
of more and more economic power in
the hands of fewer and fewer people.
The regulatory structure of S. 900, as
well as the concentration it promotes,
would wall off enormous areas of eco-
nomic decisionmaking from demo-
cratic accountability.

Mr. President, this is the wrong time
to be promoting concentration in the
financial sector. S. 900 purports to up-
date obsolete financial regulations, but
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the bill itself is already obsolete. This
idea has been around for over a decade.
But economic circumstances have
changed drastically in the intervening
years. Today, much of the global econ-
omy is in crisis, and this is no time to
be promoting a potentially desta-

bilizing concentration of economic
power.
The banking industry has become

more and more concentrated over the
last 18 years, and especially during the
1990s. There have been 7,000 bank merg-
ers since 1980. In the last year or so, we
have seen megamergers that are the
largest in the history of American
banking. The merger of NationsBank
and BankAmerica would have assets of
$525 billion, and the BancOne and First
Chicago/NBD merger would have assets
of $233 billion. In 1980, by comparison,
there were no mergers or acquisitions
of commercial banks with a total of
more than $1 billion in assets.

What is new and different about the
situation today is that banks are be-
ginning to merge with insurance and
securities firms. The merger between
one of America’s largest banks,
Citibank, and the largest of insurance
groups and brokerage groups, Trav-
elers, is probably the best example.
This new conglomerate will control
over $700 billion in assets.

Supporters of S. 900 argue that
whether we like it or not, the lines be-
tween banking and securities—and the
lines between banking and insurance—
have already been breached. Regulators
and courts have already let banks dab-
ble more and more into securities and
insurance, and they have let
brokerages invade banking. The battle
over Glass-Steagall has already been
lost, they say.

Well, Mr. President, | am not so con-
vinced. If S. 900 didn’t encourage more
and bigger mergers, | don’t think so
many big banks, big insurance compa-
nies, and securities firms would be so
enthusiastic about it.

In fact, passage of S. 900 would set in
motion a tidal wave of big money
mergers. It would prompt other banks
to start courting insurance and securi-
ties firms. And it would put increasing
pressure on the banks of every size to
find new partners. It may be true that
we have already come a long way down
this road. It may be true that the pro-
tections of Glass-Steagall and the
Bank Holding Company Act have al-
ready been eroded. It is certainly true
that we cannot turn back the clock.

But it does not necessarily follow
that we are doomed to continue down
this perilous path wherever it may
take us. Yes, regulators have already
given banks an inch, but it doesn’t
mean we have to give them a mile. If
the old laws and regulations are inad-
equate to deal with the changing world
of finance, then we need better regula-
tions, not weaker ones. We should not
be supplying the wrecking ball that
tears down all remaining walls between
banking and other risky activities,
without first putting into place ade-
quate safeguards.
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Passing this bill would be an act of
monumental hubris. It would reflect a
smugness and complacency about our
economic policy that 1 believe is
unhealthy and unwarranted. We have
heard the argument that America has
entered the new age, a ‘“‘new para-
digm,”” a so-called ‘““‘new economy.”’ De-
pression and deflation are relics of a
distant past. The old laws of ‘‘boom
and bust’’ no longer apply. Our superior
technology, so the argument goes, will
allow us to sustain this economic re-
covery for another 20 or 30 years, and
maybe more. This is the beginning of a
long boom. Some have dared to imag-
ine that we have arrived at the end of
history.

There is a dangerous moral to this
story: that we no longer have to pre-
pare for emergencies or guard against
disaster; that the safeguards put in
place years ago to stabilize the econ-
omy can now be safely withdrawn; that
a safety net that will never again be
tested by adversity can now be safely
shredded; that we no longer need to
worry about inadequate oversight of
markets because the markets can and
will police themselves; that bigger is
better, antitrust is obsolete, and regu-
lation is passe.

I think we are flirting with disaster.
We are strolling casually along the
upper decks of the Titanic, oblivious to
the dangers ahead of us. Remember,
the Titanic in its day symbolized the
ultimate triumph of technology and
progress. Just like these new financial
conglomerates, it was considered ‘‘too
big to fail.”” Because everybody as-
sumed this flagship of Western tech-
nology was unsinkable, they saw no
need to take ordinary precautions.
They disregarded the usual rules of
speed and safety, as Congress is now
doing with S. 900. And they failed to
store enough lifeboats for all the pas-
sengers, which reminds me of nothing
so much as the repeal of the welfare en-
titlement.

Mr. President, that is another thing
that maybe we should be talking about
on the floor of the Senate—what is
happening with welfare reform. Later
in my remarks, when | am talking
about the real issues that affect real
people, and in particular poor people, I
will return to that.

Some of the passengers in first class
may be oblivious, but the world econ-
omy is still in a precarious state. Most
of Asia is still in a depression. The Jap-
anese economy is slugging through the
9th year of an unshakable slump. Rus-
sia has been mired in a depression for 8
years, its economy shrunk to half its
former size. Brazil is entering into re-
cession, with serious implications for
all of its Latin American neighbors.
European economies are showing signs
of weakness.

In the face of these sobering develop-
ments, the solution offered by this leg-
islation is simply more of the same—
more deregulation, more mergers,
more concentration. At precisely the
moment when, for the first time in 50
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years, we face some of the hazards that
Glass-Steagall was designed to contain,
Congress wants to tear down the re-
maining firewalls once and for all.

We seem determined to unlearn the
lessons of history. Scores of banks
failed in the Great Depression as a re-
sult of unsound banking practices, and
their failure only deepened the crisis.
Glass-Steagall was intended to protect
our financial system by insulating
commercial banking from other forms
of risk. It was designed to prevent a
handful of powerful financial conglom-
erates from holding the rest of the
economy hostage. Glass-Steagall was
one of several stabilizers designed to
keep that from ever happening again,
and until very recently it was very suc-
cessful. But now S. 900 openly breaches
the wall between banking and com-
merce.

And what about the lessons of the
savings and loan crisis? The Garn-St
Germain Act of 1982 allowed thrifts to
expand their services—people in the
country will remember this—beyond
basic home loans, and only seven years
later taxpayers were tapped for a
multibillion-dollar bailout. I'm afraid
we’re running the same kind of risks
with this legislation. S. 900 would lead
to the formation of a wide array of
““too big to fail” conglomerates that
might have to be bailed out with tax-
payer money. These financial holding
companies may well be tempted to run
greater risks, knowing that taxpayers
will come to their rescue if things go
bad.

S. 900 does set up firewalls to protect
banks for failures of their insurance
and securities affiliates. But even Alan
Greenspan has admitted that these
firewalls would be weak. And as the
Chairwoman of the FDIC has testified,
“In times of stress, firewalls tend to
weaken.”” The economists Robert
Auerbach and James Galbraith warn
that ‘“‘the firewalls may be little more
than placing potted plants between the
desks of huge holding companies.”

Regulators will have little desire to
stop violations of these firewalls if
they think a holding company is ‘‘too
big to fail.”” After the stock market
crash of 1987, for example, Continental
Ilinois breached its internal firewalls
to prop up a securities subsidiary. Reg-
ulators reprimanded Continental with
a slap on the wrist.

And even if there is no taxpayer bail-
out, the Treasury Department has ex-
pressed its concerns about unmet ex-
pectations. Investors and depositors
may assume protection is indeed much
greater for these holding companies
than it actually is. And they may panic
when they realize they were mistaken.

And what about the lessons of the
Asian crisis? Just recently, the finan-
cial press was crowing about the inad-
equacies of Asian banking systems.
Now we are considering a bill that
would make out banking system more
like theirs. The much maligned cozy
relationships between Asian banks,
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brokers, insurance companies and com-
mercial firms are precisely the kind of
crony capitalism S. 900 would promote.

The economists James Galbraith and
Robert Auerbach warn against repeat-
ing the mistakes of the Asian econo-
mies: “There is already evidence of mo-
nopolistic practices in the banking in-
dustry that would be heightened by [S.
900]. There is now devastating experi-
ence from the recent problems experi-
enced by huge banking-finance con-
glomerates in Asia. There is little jus-
tification to follow these examples, as
would be allowed by [S. 900]. It could
happen here if we build the same un-
wieldy structures to dominate our
banking system.”

To be accurate, if we want to locate
the real causes of the Asian crisis, we
have to look at the reckless liberaliza-
tion of capital markets that led to un-
balanced development and made these
economies so vulnerable to investor
panic in the first place. The IMF and
other multilateral institutions failed
to understand how dangerous and de-
stabilizing financial deregulation can
be without first putting appropriate
safeguards in place.

World Bank Chief Economist Joseph
Stiglitz wrote last year about the
Asian crisis:

The rapid growth and large influx of for-
eign investment created economic strain. In
addition, heavy foreign investment combined
with weak financial regulation to allow lend-
ers in many Southeast Asian countries to
rapidly expand credit, often to risky bor-
rowers, making the financial system more
vulnerable. Inadequate oversight, not over-
regulation, caused these problems. Con-
sequently, our emphasis should not be on de-
regulation, but on finding the right regu-
latory regime to reestablish stability and
confidence.

That is World Bank chief economist
Joseph Stiglitz. We claim to have
learned our lessons from the crisis in
Asia. But | am not sure we have.

Tell me why on Earth are we doing
this, besides the fact that these large
financial institutions have so much po-
litical power? Why now?

The backers of S. 900 claim that the
Glass-Steagall Act of 1933 and the Bank
Holding Act of 1956 are obsolete and fi-
nancial regulation must be modernized.
Well, I'm all for modernization. But
the question is: what kind of mod-
ernization?

I think most of us agree that the ex-
isting patchwork of confusing and in-
consistent regulations needs to be sim-
plified and rationalized. GAO has testi-
fied that the piecemeal approach to de-
regulation taken by the Fed and Treas-
ury has resulted in ‘“‘overlaps, anoma-
lies, and even some gaps’ in oversight.

The problem is that S. 900 doesn’t
really fix that problem. It maintains a
patchwork of regulators. Who knows
how they would coordinate their ef-
forts when holding companies run into
trouble?

But most importantly, the reach of
S. 900’s regulatory safeguards does not
match the size of these new conglom-
erates. A central feature of S. 900 is the
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transfer of regulatory authority for the
newly created holding companies to
the Federal Reserve. This seems a lot
more like deregulation than mod-
ernization.

Let me repeat that. A central feature
of S. 900 is the transfer of regulatory
authority for the newly created hold-
ing companies to the Federal Reserve.
This sounds a lot more like deregula-
tion than modernization.

How much confidence can we have in
the Fed’s oversight? The case of Long
Term Capital Management last year
does not exactly inspire confidence.
Only one week before that $3.5 billion
bailout, Alan Greenspan testified be-
fore Congress that the risk of hedge
funds was well under control and that
bankers policing them knew exactly
what they were doing. Well, in this
case at least, they didn’t know what
they were doing. And apparently nei-
ther did the Fed.

What concerns me more is that this
massive transfer of power is anti-demo-
cratic. The Federal Reserve Board is
not an elective body, and it’s not demo-
cratically accountable. To the extent
Congress pries into the Fed’s busi-
ness—which is not very much—we
focus on monetary policy, not bank
oversight. Why should we hand over so
much power to an institution that is
essentially accountable to the finan-
cial industry and nobody else?

I repeat that. Why should we hand
over so much power to an institution
that is essentially accountable to the
financial industry and nobody else?

James Galbraith and Robert
Auerbach write:

The Federal Reserve’s decision-making is
contingent to a great extent on the banking
industry which it regulates. Bankers elect
two-thirds of its 108 directors on the boards
directors of its 12 regional Federal Reserve
Banks. This 25,000 employee bureaucracy
with its own budget that is not authorized or
approved by the Congress is not independent
of the bankers and finance companies that it
would regulate.

Several commentators have ex-
pressed open delight that this transfer
of power to the Fed will insulate finan-
cial regulation from ‘“‘partisan poli-
tics.” The Christian Science Monitor
endorsed H.R. 10 last year because “‘it
would make financial regulation more
remote from politics.”

But is this really something we
should welcome? Another term for
“partisan politics’ in this case is ‘‘de-
mocracy.” Democracy may be messy
sometimes. It would be vastly im-
proved by real and meaningful cam-
paign finance reform. But it also hap-
pens to be the basis of our form of gov-
ernment.

Why should such an important area
of public life be “insulated” from
democratic accountability? Why
should the people making the most im-
portant economic decisions in our
country be accountable only to Wall
Street and not to voters?

Why are we transferring this kind of
authority?

We’ve already walled off most eco-
nomic decisionmaking from any kind
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of democratic input. Former Labor
Secretary Robert Reich has argued
that we no longer have any fiscal pol-
icy to speak of, and Congress has dele-
gated monetary policy to the Federal
Reserve. “The Fed, the IMF, and the
Treasury are staffed by skilled econo-
mists,” he wrote, ““but can we be sure
that the choices they make are the
right ones in the eyes of most of the
people whose lives are being altered by
them?”” He has noted that ‘“One reason
governments exist is to insure that
economies function for the benefit of
the people, and not the other way
around.” Already, decisions about in-
terest rates and desirable rates of un-
employment—decisions that will deci-
sively impact the lives of millions of
Americans—are beyond the reach of de-
mocracy. They are reserved to the ex-
clusive jurisdiction of unelected bank-
ers.

What does it mean, as a practical
matter, for supervision of the financial
sector to be protected from democratic
accountability? The contents of S. 900
itself should give us a pretty good idea.
For whose benefit is this legislation
being passed? In the long debate over
this legislation, there has been a lot of
talk about the conflicting interests of
bankers, insurance companies, and bro-
kers, but very little discussion of the
public interest.

Financial services firms argue that
consolidation is necessary for their
survival. They claim they need to be as
large and as diversified as foreign firms
in order to compete in the global mar-
ketplace. But the U.S. financial indus-
try is already dominant across the
globe and in recent years has been
quite profitable. | see no crisis of com-
petitiveness.

Financial firms also argue that con-
solidation will produce efficiencies
that can be passed on to consumers.
But there is little evidence that big
mergers translate into more efficiency
or better service. In fact, studies by the
Federal Reserve indicate just the oppo-
site. There is no convincing evidence
that mergers produce greater economic
efficiencies. On the contrary, they
often lead to higher banking fees and
charges for small businesses, farmers,
and other customers. Bigger bankers
offer fewer loans for small businesses.
And other Fed studies have shown that
the concentration of banking squeezes
out the smaller community banks.

S. 900 reflects the same priority of in-
terest promoted by financial consolida-
tion itself. A provision designed to en-
sure that people with lower incomes
can have access to basic banking serv-
ices has been stripped out. Let me re-
peat that. A provision designed to en-
sure that people with lower incomes
can have access to basic banking serv-
ices has been stripped out. This provi-
sion was to address the growing prob-
lem that banking services are beyond
the reach of millions of Americans. Ac-
cording to U.S. PIRG, the average cost
of a checking account is $264 per year,
a major obstacle to opening a checking
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account for low-income families. These
families have to rely instead on usu-
rious check-cashing operations and
money order services.

| don’t see much protection for con-
sumers in S. 900 either. Banks that
have always offered safe, federally in-
sured deposits will have every incen-
tive to lure their customers into
riskier investments. Last year, for ex-
ample, NationsBank paid $7 million to
settle charges that it misled bank cus-
tomers into investing in risky bonds
through a securities affiliate it set up
with Morgan Stanley Dean Witter.

S. 900 makes nominal attempts to ad-
dress these and other problems. But in
the end, | am afraid this bill is an invi-
tation to fraud and it is an invitation
to abuse.

Finally, the impact of S. 900 on the
Community Reinvestment Act is a
cause of real concern. | thank my col-
league, Senator SARBANES, for his tre-
mendous leadership in making sure
that we protect community reinvest-
ment as a part of his substitute legisla-
tion. CRA has been an effective finan-
cial tool for the empowerment and
growth of our communities for over 20
years. Despite this success, CRA is now
in great danger. Why? Because S. 900 is
a legislative package of deals and fa-
vors aimed to please Wall Street, cer-
tainly not Main Street. It is not good
for small business, not good for low-in-
come families, not good for rural
America, not good for our neighbors or
our communities.

Within this bill are three substantial
provisions intended to ‘““modernize’ fi-
nancial services by rolling back the
Community Reinvestment Act. But
that will only encourage discrimina-
tion and promote economic despair.

We need to ask ourselves a very im-
portant question: Are we willing to
turn the clock back and abandon the
Community Reinvestment Act? Are we
willing to return to the days before
1977 when banks could freely discrimi-
nate against neighbors, farms, small
towns, and other underserved popu-
lations, just because they were viewed
as less profitable customers?

We need to keep the doors open for
families, seniors, farmers, small busi-
nesses, for consumers to access credit
so they can realize their dream to own
a home or start a business. We need to
keep the doors open for community
groups, for cities and towns to access
credit to revitalize impoverished neigh-
borhoods or to restore once abandoned
buildings. We need to keep CRA strong
because we all benefit from community
reinvestment.

CRA establishes a simple rule—that
depository institutions must serve the
needs of the communities in which
they are chartered. In a safe and sound
manner, they form partnerships with
groups and consumers to provide lend-
ing to those denied credit. In a safe and
sound manner, banks work with fami-
lies looking to achieve their dream of
owning a home. In a safe and sound
manner, banks lend to small businesses
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to help them grow. In a safe and sound
manner, banks lend to farmers who fall
on hard times and need some extra help
to survive falling commodity prices.

For many consumers, CRA has been a
lifesaver. To deny the positive impact
CRA has made in improving the eco-
nomic health of our country is simply
to deny the facts. The CRA has deliv-
ered an estimated $1 trillion or more
for affordable homeownership and com-
munity development. The role of CRA
is not just to benefit the most impover-
ished neighborhoods in our States;
rather, CRA cuts across class lines,
race lines, gender lines, practically
every hurdle to discrimination, to pro-
mote economic stability for families,
small farmers, and communities. This
legislation in its present form begins to
take all that away.

What is my proof? According to the
statistics collected by the Local Initia-
tive Support Corporation, or LISC, in
1997 the Home Mortgage Disclosure Act
data showed that lending to minority
and low-income borrowers is on the
rise. For example, since 1993 the num-
ber of home mortgage loans to African
Americans increased by 58 percent; to
Hispanics, by 62 percent; and to low-
and moderate-income borrowers by 38
percent—well above the overall mar-
ket.

In 1997, large commercial banks made
$18.6 billion in community develop-
ment investments. In 1997, banks and
thrifts subject to CRA’s reporting re-
quirements made two-thirds of all the
small business loans made that year.
More than one-fifth of those loans were
made to small businesses and low- and
moderate-income communities.

Each time | return to Minnesota, |
am convinced that CRA is working.
Early this year, I had a chance to
present an award to a family who had
achieved their dream of becoming
homeowners. Rene and Gloreen
Cabrarra were the 750th family to pur-
chase their home through an innova-
tive partnership between the commu-
nity group ACORN and a local bank.
Rene and Gloreen had to move out of
their apartment when it was con-
demned for repair problems. As a re-
sult, they moved in with other family
members. The Cabrarras began work-
ing with the community group ACORN
in the Twin Cities and were soon able
to obtain a special low-income loan to
buy their home, thanks to a CRA
agreement between that community
group and that bank in that metro
area. There is no doubt that CRA has
benefited Rene and Gloreen. As a re-
sult, they are now proud homeowners
living in the Phillips neighborhood.

From the nearly 170 mayors who
have signed their name in support of
the progress CRA has made in their
communities, there is tremendous sup-
port. From family farm and rural orga-
nizations who see access to credit as
being essential tools for their small
communities, there is tremendous sup-
port. A story of empowerment can be
shared by every group working for the
advancement of their rights.
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Despite this undeniable success, the
CRA is under attack. S. 900 would
begin to dismantle its effectiveness in
the communities where it has been
most beneficial. Specifically, 1 will
speak to two anti-CRA provisions in S.
900.

First, S. 900 creates a safe harbor for
banks that have maintained a satisfac-
tory CRA rating for 3 consecutive
years. This provision would practically
eliminate the opportunity for public
comment on the CRA performance of a
bank at the time of a merger applica-
tion. Banks that have received a satis-
factory or better CRA rating for 3
years consecutively would be deemed
in compliance and therefore freed from
the requirement of public comment on
their application.

Public comment on a proposed merg-
er is an especially useful tool in the
case of large banks serving a variety of
markets. In such cases, regulators ex-
amine only a portion of these markets
to evaluate a bank’s CRA rating. Since
performance in small communities is
weighted less than in larger areas, pub-
lic comment sometimes provides the
only means to truly examine the com-
mitments of a bank to all of its com-
munity members. Simply put, public
comment is a chance for community
groups and consumers to bring to light
important information and facts that
may have been overlooked during the
review process.

However, this avenue for public in-
volvement in the merger process is se-
riously undercut by S. 900’s safe harbor
provision. The only way a citizen could
exercise his or her democratic rights
would be to find ‘‘substantial verifiable
information’ of noncompliance since
the merging bank’s last CRA examina-
tion. This is a very high burden. An es-
timated 95 percent of all banks are
deemed CRA compliant. As a result,
the vast majority of mergers would be
exempted from public comment.

Some have justified this undemo-
cratic safe harbor as a way to prevent
extortion by community groups during
the merger review process. Mr. Presi-
dent, in August 1998, | wrote a letter to
the Federal Reserve requesting a public
hearing on the proposed merger be-
tween Norwest Corporation, based in
Minnesota, and Wells Fargo Company.
I specifically requested that special at-
tention be paid to the possible effects
that this merger would have on the
people and the communities who rely
on Norwest’s services and community
participation across the State. | ask
my colleagues, Was this extortion?

I was not the only elected official to
request such a hearing. A Congress-
man, a State representative, and var-
ious community groups did as well.
Were they guilty of extortion?

The 2-day hearing opened the doors
for 70 different groups and individuals
to publicly comment on the strengths
and weaknesses of both Norwest and
Wells Fargo with regard to community
involvement. Representatives from the
Navajo Nation, statewide nonprofit
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housing organizations, and microcredit
lending organizations that provide a
lifeline to small businesses, all had
their chance to be heard. They had
their chance to publicly challenge
these merging entities to remain in-
volved in their communities. Did this
constitute extortion?

No one was practicing extortion by
requesting a public hearing on the
merger between these two financial gi-
ants. No elected officials or nonprofits
were doing anything improper when
they publicly commented on the lend-
ing practices of these two banks. What
these 70-plus groups and individuals
were practicing was democracy.

Using S. 900, citizens would be de-
prived of these democratic rights un-
less they could “‘substantially verify’ a
merging bank’s noncompliance. That is
not just undemocratic, it is unjust. At
least the Daschle-Sarbanes amendment
would retain the consumers’ demo-
cratic right to participate in the proc-
ess.

The second anti-CRA provision in S.
900 is the small bank exemption. This
provision would exempt banks in rural
communities with assets of less than
$100 million from CRA requirements. In
fact, it would exempt 63 percent of all
banks from the requirements of CRA.
It would send a clear message to farm-
ers, to small businesses, and to con-
sumers in small towns that they do not
have the same rights to access credit
as consumers who live in urban areas.

Some of my colleagues would argue
that small banks in rural communities
do not need CRA. Why? They claim
that small banks by their nature serve
the credit needs of local communities.
But CRA compliance records will tell
you a different story.

More importantly, rural America is
facing an economic crisis. Family
farms are disappearing one by one from
this country’s rural landscape. Many
rural communities are in great need of
access to credit before their economies
collapse. This anti-CRA provision com-
pletely ignores the realities and needs
of rural America.

According to a recent SBA (Small
Business Administration) report, June
1998 data show a 4.6-percent decline in
the number of small farm loans. That
June 1998 data also reveals that the
value of very large farm loans, over 1
million, has increased by 25 percent,
while small farm loans under $250,000
increased by only 3.9 percent. As fam-
ily farm and rural community organi-
zations have concluded, larger loans
are going to fewer farmers.

According to a similar study con-
ducted by the State of Wisconsin, farm-
ing operations were more likely to ob-
tain a loan if they were under contract
with an agribusiness. Small and inde-
pendent farmers faced greater dif-
ficulty accessing the necessary credit
to remain in operation.

To quote an April 29 letter signed by
19 organizations representing the inter-
ests of farmers in rural communities:

Rural areas continue to suffer from a seri-
ous shortage of affordable housing. Farmers
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are facing the worst financial conditions in
more than a decade due to declining com-
modity prices. Rural Americans continue to
need the tools of the CRA to ensure account-
ability of their local lending institutions.
CRA helps to meet the credit demand of mil-
lions of family farmers, rural residents, and
local businesses.

In a March 24 letter to Senators, the
National Farmers Union also sent the
message that rural America needs the
CRA just as much as our urban centers.
To quote the letter from President Le-
land Swenson:

The Community Reinvestment Act pro-
hibits redlining, and encourages banks to
make affordable mortgage, small farm, and
small business loans. Under the impetus of
CRA, banks and thrifts made $11 billion in
farm loans in 1997. CRA loans assisted small
farmers in obtaining credit for operating ex-
penses, livestock and real estate purchases.
Low- and moderate-income residents in rural
communities also benefited from $2.8 billion
in small business loans in 1997.

In 1999, access to credit is tighter
than usual, making it critical to main-
tain the CRA.

For many consumers living in rural
communities, having access to credit is
having access to a future. Our rural
communities need CRA because they
can depend on little else in today’s ag-
ricultural markets.

I am strongly opposed to the small
bank exemption in S. 900 because |
have witnessed firsthand the important
role CRA plays in rural communities in
Minnesota. At least the Sarbanes-
Daschle amendment would remove this
harmful provision from the bill.

We need to ask ourselves, do we real-
ly intend to return to the old banking
practices of red lining? Do we want to
leave our cities, small towns, and fami-
lies without a means to become eco-
nomically stable and strong? Do we in-
tend to draw a clear line between the
haves and have-nots?

It has been nearly 3 years since the
passage of welfare reform. Since then,
urban and rural America has seen a
dramatic rise in the numbers and needs
of the desperately poor.

Mr. President, that is right. Since
then, we have seen a dramatic rise in
the number and needs of the des-
perately poor. Why are we not talking
about other issues on the floor of the
Senate? | will get back to this in a lit-
tle while.

What does that have to do with CRA?
Everything. Because of CRA, nonprofit
organizations that assist the homeless
are able to establish partnerships with
banks to access credit and build afford-
able and emergency long-term housing.
CRA loans that develop dilapidated
neighborhoods and bring more jobs to
our urban centers benefit former wel-
fare recipients. Over $1 trillion has
been invested with innovative ways of
providing housing, jobs, and commu-
nity revitalization to stabilize these
economically troubled areas.

CRA has been a mainstream banking
practice for over 20 years. It has
evolved over the years to better serve
banks and their communities, and it
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has been streamlined to reduce the reg-
ulatory burden on small banks. This is
a law that has been improved and has
grown to better serve banks and con-
sumers.

A lot of big banks don’t like the
CRA. They feel it is an imposition.
They denounce it as big government
and overregulation. But for most peo-
ple I ask, Which is the greatest danger
here, concentration of political power
in government or concentration of eco-
nomic power? | don’t think it is a close
call.

I think our goal should be to help or-
dinary people make sure they have
some say over the economic decisions
that affect their lives. Repealing CRA
is not going to do that. No amount of
antigovernment rhetoric is going to do
that. But enforcing some meaningful
consumer protections would do that.
So would prohibiting mergers that
threaten to crowd out community
banking, squeeze credit for small busi-
nesses, and open the door to higher fees
and ever more fraud and abuse.

This is the fundamental problem
with deregulation and economic con-
centration generally. It allows the Na-
tion’s economic power to be held in the
hands of fewer and fewer people. The
same thing is happening in many of our
other major industries, including air-
lines, electric utilities, and commu-
nications.

Ben Bagdikian has noted that 20 cor-
porations and multinationals own most
of the major media in the entire coun-
try—newspapers, magazines, radio, tel-
evision and publishing companies. In
the 2 years since the Congress eased re-
strictions on ownership of radio, 4,000
stations have been sold—in the last 2
years—and more than half of all big-
city stations are in the hands of just
five companies.

The electric utility industry is al-
ready consolidating in expectation that
the States and Congress will soon man-
date retail competition. And 4,500 cor-
porate mergers were announced in the
first 6 months of last year, with the
combined value of $1.7 trillion. These
include SBC and Ameritech, Chrysler
and Daimler Benz, Enron and PGE,
Monsanto and American Home Prod-
ucts, Worldcom and MCI, and Columbia
and HCA Healthcare. Now we hear
about mergers between BP and Amoco,
Mobil and Exxon, and on and on.

Pretty soon we are going to have
three financial service firms in the
country, four airlines, two media con-
glomerates, and five energy giants.

Mr. President, this is absolutely
amazing to me, which is why | have
spent some time making the case. We
see more consolidations here. We see a
dangerous concentration of power in
telecommunications—that is the flow
of information in democracy—and the
same thing in energy, the same thing
with health insurance companies.

In agriculture it is absolutely unbe-
lievable—absolutely unbelievable. Ev-
erywhere family farmers look you have
these conglomerates that have muscled
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their way to the dinner table, exer-
cising their raw economic and political
power over family farmers, over con-
sumers, and | might add, over tax-
payers as well.

Joel Klein came out to Minnesota,
along with Mike Dunn, who heads the
Packers and Stockyard Administration
in the USDA, for a very dramatic pub-
lic hearing in our State just a couple of
Sundays ago. Let me tell you, you have
these hog producers that are facing ex-
tinction, and then you have these
packers that are in hog heaven. You
have your grain farmers going under;
and you have Cargill making a 52-per-
cent profit in this past year.

The farmers are saying, “What is
going on here? Consumers aren’t get-
ting a break. And we’re not getting the
prices that enable us to even keep
going on with our farming. Who is
making the money?”’ Everywhere you
see this concentration of power. | will
have an amendment on this bill later
on that will talk about antitrust ac-
tion.

Antitrust action has been taken off
the table. Antitrust action has been
taken off the table. This is a classic ex-
ample of why we need reform. Because
when it comes to antitrust action, and
having the Senate say we are on the
side of consumers, we are on the side of
family farmers, we are on the side of
community people, and we are willing
to take on these huge companies, we
dare not do that. These monopolies are
the campaign givers. These are the
heavy hitters. These are the investors.

We have been through this before,
Mr. President. At the end of the last
century, industrial concentration ac-
celerated at an alarming pace. Lots of
people, including the columnist and au-
thor E.J. Dionne, former House Speak-
er Newt Gingrich, and the philosopher,
Michael Sandel, have noted the simi-
larities between that era and our own.

American democracy suffered as a re-
sult of that concentration of economic
power. The two parties became domi-
nated by similar corporate interests.
Their platforms started to sound an
awful lot alike, and voter participation
declined dramatically. Why? Because
people realized that they had little to
say in the economic decisions that
most affected their lives.

| think that aptly describes the situ-
ation today. | tell you, when | travel in
Minnesota or travel in the country, one
of the things that people say to me is
that they think both parties are con-
trolled by the same investors. They do
not think there is any real opportunity
for them to have any say anymore in
this political process.

And once again, we are about to pass
a piece of legislation —I hope we do
not, but if we do—a piece of legislation
that will lead to the rapid consolida-
tion in the financial services industry,
to the detriment of rural America, to
the detriment of small towns, to the
detriment of low- and moderate-income
people, and to the detriment of work-
ing families. But there is an awful lot
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of economic and political clout behind
this bill.

And what is in store for us if we
allow this trend to continue? Huge fi-
nancial conglomerates the size of
Citigroup will truly be “too big to
fail.”” Government officials and Mem-
bers of Congress will be prone to con-
fuse Citigroup’s interests with the pub-
lic interest, if they do not already. |
think they do already.

What happens when one of these co-
lossal conglomerates decides, for exam-
ple, it might like to turn a profit by
privatizing Social Security? Who is
going to stand in their way? That is a
trick question, of course, because we
already face that dilemma today. But |
contend that the economic concentra-
tion resulting from passage of S. 900
would only make that problem worse.

In a sense, then, campaign finance is
only a symptom of a larger problem.
By all means, we should drive money
out of politics. Absolutely, we should.
But even if we succeed, the trend to-
wards economic concentration will di-
minish the value of democratic deci-
sionmaking. If few or none of the most
important economic decisions are
made democratically, or are even sub-
ject to democratic accountability,
what is the point of voting? Indeed,
these developments raise important
and fundamental questions about the
role of democracy itself.

It used to be that these questions
were a source of concern for many peo-
ple. And they were a hot topic for po-
litical debate. Thomas Jefferson and
Andrew Jackson warned not only
against the concentration of political
power, but also against the concentra-
tion of economic power.

The great Supreme Court Justice

Louis Brandeis railed against the
“Curse of Bigness.” Brandeis argued
that industrial concentration

coarsened the value of democracy by
diminishing the role of individuals in
economic decisions. We should not let
that debate die. It is a vital part of our
democratic heritage.

There may be some colleagues who
share these concerns but will nonethe-
less vote for S. 900. They say this is the
best we can do. They say the damage
has already been done, and concentra-
tion will continue with or without this
legislation.

I disagree. | think we need to take a
good look at this. Before we consider
sweeping changes in our financial serv-
ices laws, we had better understand the
effects of the latest wave of mergers.
The true test of these new combina-
tions will be the impact of the next re-
cession. We need to see how these
megamergers hold up before proceeding
any further.

There is simply no justification or
excuse for this kind of invitation to
bigness before a solid, updated regu-
latory system can be put in place. | be-
lieve this legislation is an enormous
mistake. It is not necessary. And it
could do real harm to the economy. It
should be soundly defeated. It should
be soundly rejected.
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Mr. President, with due respect to
my colleagues, while | have the floor |
want to argue one other case. And | say
to both the Senator from Texas and the
Senator from Utah, | will not dominate
the whole afternoon, but | do want to
make one other argument. And it is
this: | do not understand why we are on
the floor dealing with this legislation.
I do not really understand why we are
dealing with—what is it called—the Fi-
nancial Services Modernization Act.

When | talk to people in cafes in Min-
nesota, they do not talk to me about
the Financial Services Modernization
Act at all. As a matter of fact, | will
tell you something. If you spend a lit-
tle bit of time with people, most people
will say—and both of my colleagues,
the Senator from Texas and the Sen-
ator from Utah will be happy to hear
the first part of what they say, and
maybe not as happy to hear the second
part. If you do a poll and ask them,
““Are you a liberal or a conservative,”
at the Town Talk Cafe in Willmar,
which is my focus group—and that is
the name of the cafe—I would say 75
percent of the people say they are con-
servative. They do.

But you know what? If you stick
around and talk to people for a while,
they do not like the way in which these
big banks have taken over financial
services and have driven out the com-
munity banks. And they do not like
these big insurance companies that are
dominating health insurance. And they
do not like how these conglomerates
are driving family farmers out. And
they do not like the concentration in
telecommunications. And they do not
like to see the merger of the energy
companies. And they are not all that
happy with Northwest Airlines that ba-
sically dominates about 75 percent of
the flights in the State of Minnesota.

Those people in the cafes of Min-
nesota have a healthy skepticism
about bigness. They have a healthy
skepticism about a piece of legislation
that leads to dangerous consolidation,
and basically leaves the economic deci-
sionmaking, that can make or break
the lives of families and communities
and neighbors, in a few hands. They are
right. More importantly, one more
time, | just want to sound this alarm,
which is why | am going to talk a little
bit more here. We have a situation in
my State of Minnesota right now
which | can only define as desperate.

I have spoken at enough farm gath-

erings. | spoke first, it was a farm
gathering in northwest Minnesota,
Crookston. Then there was a farm

gathering that | spoke at in Wor-
thington. Then there was a farm gath-
ering in Sioux Falls, SD. Then there
was a farm gathering in Sioux City, IA.
Every time | spoke at those gath-
erings—and there were 500, 600, 700, sev-
eral thousand farmers—I looked out
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there and | saw the pain in the faces of
family farmers.

| see the pain in the faces of those
family farmers as | am in this Chamber
for two reasons: First of all, on the
long-term front, these family farmers
can’t make it without a decent price.
They want to know what we are going
to do about getting farm income up.
Why aren’t we talking about farm in-
come today? Why aren’t we doing
something about agriculture?

They want to talk about when there
is going to be antitrust action. They
want to talk about who is going to be
on their side, not on Cargill’s side or
IBP’s side or Monsanto’s side. They
want to talk about whether or not
there is going to be some protection for
them so they have a chance to make it.

These family farmers also want to
know why in the world we can’t get
emergency assistance to them as a part
of the emergency supplemental bill.
They thought 2 months ago we were
going to do it, but we didn’t. We left
and went home for spring break. Now
we are back. | say to the majority
party, get that supplemental bill out
here on the floor and pass it. How can
we hold this bill up? There was sup-
posed to be a separate ag supplemental
bill. But | think it was tied to Central
American assistance. | think they went
together.

It should be passed out of here, be-
cause, one more time, the Minnesota
FSA is laying off its employees. You
might say, so what, a bunch of bureau-
crats. Not so. This is a grassroots orga-
nization, with people out in the farm-
land providing people with credit, as a
lender of last resort, with more and
more demand as farm prices are down,
farmers are facing foreclosure, trying
to get out there and plant, and they do
not have the loan money. This is a de-
moralized agency, and they are letting
people go.

As | said earlier, we are going to
have, on the present course, at least 800
farmers who aren’t going to get any fi-
nancing at all. They are going to go
under. That is a real emergency supple-
mental bill.

I am tempted, while | have the floor,
to speak for a while about this, because
it seems to me that we ought to be
doing something about this and we
ought to be doing something about it
right now. The Financial Services Mod-
ernization Act—I have to write this
down—the Financial Services Mod-
ernization Act does not mean a thing
to them. The Financial Services Mod-
ernization Act does not mean a thing
to these family farmers. They want
this Congress to pass that supple-
mental bill because for them time is
not neutral. Time marches on. If they
do not get any assistance, they are
going to go under. These are hard-
working people. | think it is just sim-
ply unconscionable. | am not just talk-
ing about the Financial Services Mod-
ernization Act. | think it is uncon-
scionable that any piece of legislation
go forward on the floor of the Senate
until we do something about this.
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It is absolutely unbelievable; it real-
ly is.

I mentioned a story earlier. | see
there are people in the Chamber who
are watching the debate—or at least
watching one person speak. | have a
hard time giving people a feel for the
gloom that is out there. Again, | talked
to Tracy Beckman, not using any
names, who is director of the Min-
nesota FSA.

He said, | think it was this morning,
that one of the farmers who was denied
a loan because there was no money, be-
cause we haven’t done anything—we
are supposed to pass this emergency
supplemental bill and get the funding
out there—one farmer today said,
“Well, I’'m just going to shoot myself
and my family.” That is horrifying.
That is what he said.

There is tremendous economic pain,
tremendous desperation. People are
going under. We have the Financial
Services Modernization Act, this piece
of legislation. Frankly, it doesn’t mean
anything to these farmers. They want
to get some help. They would like to
get spring planting loan money. That
is what they would like to have done
for them. That is not what we are
doing.

When are we going to get serious? It
is clear what this piece of legislation
does. We have the Community Rein-
vestment Act, which has been tremen-
dously important to lots of people in
small communities. It has ended red-
lining. | used to do community orga-
nizing against redlining. It has worked
well. It has made a huge difference. It’s
a source of capital, and lots of commu-
nities have overcome discrimination.
This piece of legislation takes all that
away. Wipes it out, wipes it out
through the two provisions that |
talked about.

My question is, what does it do for
ordinary citizens? What does it do for
ordinary people? That is the question.
Why aren’t Senators talking about
issues that matter to working people,
that matter to ordinary citizens in our
country? Why aren’t we talking about
the Town Talk Cafe?

I see my colleagues on the floor.

Mr. GRAMM. Will the Senator yield
for one moment?

Mr. WELLSTONE. As long as | con-
tinue to have the floor, 1 will be
pleased to yield.

Mr. GRAMM. | have to accommodate
our dear colleague from Minnesota. Let
me say, | wish he could go on forever,
because | am always enlightened lis-
tening to him. But to accommodate
him, | asked unanimous consent that
he might have 40 minutes when we
came back in at 2:15. It is now 3:15. The
Senator has spoken an hour.

| asked other people to come over to
speak based on that agreement. | do
not intend to try to enforce the 40 min-
utes, but if the Senator could take that
into account, because | asked Senator
BENNETT, who, as are all of us, is busy,
to come over based on that agreement.
He has been sitting here now for 25
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minutes or so. If the Senator could sort
of begin to bring it to a close, it would
be much appreciated.

Mr. WELLSTONE. Mr. President, let
me say to my colleague that initially—
and | appreciate what he is saying and
because of that, | will try to bring it to
a close—I said | thought it would take
40 minutes. My colleague was gracious
enough to say, take the time you need,
take an hour and a half, whatever you
need. | think that is actually part of
the RECORD.

And when he said that—I usually
take direction from my colleague from
Texas—I thought to myself, well, if |
have an hour and a half to talk about
the issues that | think we really ought
to be talking about, | will take that.
So | am about ready to finish up on
that hour and a half.

Mr. BENNETT. Mr. President, will
the Senator yield for a question?

Mr. WELLSTONE. | am pleased to,
although | want to make sure that |
focus on some of these other issues. Let
me yield for a question.

Mr. BENNETT. | want to answer
some of the things the Senator has
been saying here and ask him a ques-
tion in that context.

The Senator has asked the question,
why we are taking this up, and why
does it matter, and is there any ur-
gency. My question to the Senator is,
is he aware of the fact that Robert
Rubin, the Secretary of the Treasury,
and Alan Greenspan, Chairman of the
Federal Reserve system, both testified
before the Senate Banking Committee
that this legislation was of the highest
urgency and that if it did not pass as
quickly as possible, the entire banking
system of the United States would be
adversely affected by virtue of foreign
competition? Is the Senator aware of
that testimony from the administra-
tion and the Federal Reserve Board?

Mr. WELLSTONE. Mr. President, it
is a fair enough question. In answering
the question, let me say that | actually
just did have an opportunity to be in a
session with Secretary Rubin in which
several of us expressed the very con-
cerns that | have taken an hour to ex-
press. He said they are very valid con-
cerns. ““‘On balance, | think it is better
that we do this’” was what he said.

And then when we had a discussion
about CRA—and | have devoted a good
deal of my time talking about that—
the Secretary was very clear about the
President’s veto letter and very clear
that it was important that we main-
tain these CRA provisions.

Of course, the Secretary is interested
in this legislation, though it wasn’t
quite the same report | heard that my
colleague heard. | say one more time—
I am coming to the end of my re-
marks—that in deference to all my col-
leagues out here, | know this Financial
Services Modernization Act has the
support of the industry groups and has
the support of the financial institu-
tions. Of course, because it is going to
lead to more concentration of power
and give them more say.
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I am sure Alan Greenspan would like
it. The Federal Reserve Board is going
to have even more power—an unelected
body with yet even more decision-
making power over decisions that vi-
tally affect people’s lives. But | have to
tell you, in all due respect to one of my
favorite colleagues, the Senator from
Utah, one more time, besides believing
this piece of legislation is a huge mis-
take, | won’t support this legislation in
its present form.

I won’t support the alternative, the
substitute, either. Besides thinking it
is a huge mistake, for reasons | have
argued over the last hour—and my col-
league from Texas was gracious enough
to give me that opportunity—I also
want to say one more time to family
farmers in the State of Minnesota right
now that this Financial Modernization
Services Act doesn’t mean anything. It
doesn’t mean a thing. They want to
know why we are not getting some
loan money out to them right now be-
cause they are in such desperate shape.
They are trying to live to be able to
farm another day.

To the people who are going to be
laid off in Minnesota FSA, who are
doing the good work of trying to proc-
ess loans and help people, but have no
money to work with, | think it is abso-
lutely outrageous. To all the farmers
in economic pain because we are not
doing a darn thing about getting farm
income up, or about getting price up,
or a darn thing to take on some of
these big grain companies and packers
so family farmers can get a fair shake
in the marketplace, | am for putting
more free enterprise back into the food
industry. It is the big monopolies |
don’t care for. These farmers have
every reason to wonder what we are
doing here.

I will tell you one more time that the
people in the cafes | have been in are
not talking about this particular legis-
lation; they don’t see this as a crisis.
Alan Greenspan may see the world in a
very different way than people in the
cafes in Minnesota, and so might the
Secretary. Certainly these financial in-
stitutions do. Certainly Wall Street
does.

But people in Minnesota are not par-
ticularly interested in mergers, acqui-
sitions, and all this consolidation of
power. They are interested in a good
job at a good wage. Why aren’t we out
here talking about raising the min-
imum wage?

They are interested in not falling be-
tween the cracks when it comes to
health care coverage. Why aren’t Sen-
ators talking about decent health care
coverage for people? They are inter-
ested in how they can afford prescrip-
tion drugs. Why aren’t Senators talk-
ing about affordable prescription drug
coverage for seniors, and, for that mat-
ter, for all of us? They are interested in
how there can be a decent education
for their children. Why aren’t Senators
having a major debate about education
or getting resources to communities so
we can do a better job of educating our
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children? They are interested in how
we can reduce violence in homes, in
schools, and end the violence in our
communities. Why aren’t Senators out
here with legislation that deals with
that? They are interested in how to
earn a decent living and how to give
their children what they need and de-
serve. They are interested in making
sure that every child, by kindergarten,
comes to school ready to learn. Why
aren’t we investing in good, develop-
mental affordable child care?

That is what they are interested in.

We are not dealing with any of those
issues. I want to know when Senators
are going to come out on the floor and
deal with pieces of legislation that dra-
matically affect ordinary people, work-
ing families in my State and working
families around the country.

I yield the floor.

Mr. BENNETT addressed the Chair.

The PRESIDING OFFICER (Mr.
CRAPO). The Senator from Utah is rec-
ognized.

Mr. BENNETT. Mr. President, | have
enjoyed the presentation by my friend
from Minnesota. | return his friend-
ship, and he is my friend. We disagree
on just about everything, and we dis-
agree about most of the things he said
here today. | want to make a few com-
ments about some of the positions he
has taken before | talk about the bill.

As | listened to the Senator run down
the litany of things he thinks we ought
to solve with legislation—we ought to
solve farm prices with legislation; we
ought to solve preparation for school
with legislation; we ought to solve edu-
cation, generally, with legislation; we
ought to solve the amount of money
people earn with legislation, and on
down the list—he reminds me of a com-
ment that | found very insightful that
was made by a head of state in another
country as | was visiting there. This
man said to me, ‘“‘Politicians think
that money comes from the budget.”
Money does not come from the budget.
Money comes from the economy. If the
economy doesn’t work, there is no
money in the budget. And if | may, Mr.
President, |1 think that discussing fi-
nancial modernization has a great deal
to do with all of the issues that the
Senator from Minnesota was discussing
because it has to do with the health of
the economy.

If the banking system, the financial
system, and the economy does not
work efficiently, if it does not work
carefully and properly, the economy as
a whole will suffer, the amount of tax
revenue coming into the Government
will suffer, and we can have all of the
discussions we want about solving all
of the social problems with legislation,
and then we will turn around and find
that the cupboard is bare.

It is very important that we recog-
nize the impact of this legislation on
the Nation’s economy. As | said in my
question to my friend from Minnesota,
we heard testimony in the Banking
Committee from the member of the ad-
ministration most charged with focus-
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ing on this area of the economy, the
Secretary of the Treasury, and with
the head of the independent agency
most charged with keeping the econ-
omy strong and vital, the Chairman of
the Federal Reserve Board, that it was
essential that we modernize our finan-
cial legislative structure in this coun-
try.

Why? They told us that foreign banks
are coming to the United States, and
as the American banks go overseas,
they are competing in a different regu-
latory framework. They said that the
American framework is outdated, it is
outmoded, it is expensive, and that it
gets in the way of America’s ability to
compete.

The big banks that my friend from
Minnesota attacks so vigorously, the
last time | checked, all paid taxes on
the revenues they received. The best
way to make sure that we do not get
those tax revenues is to say, let us hob-
ble those banks in their competitive
structure with foreign banks. Let’s see
to it that they cannot compete in the
same kind of atmosphere as their for-
eign competitors, in the name of pre-
venting them from concentrating
power, and then see how much taxes we
get from those big banks. Taxes are a
percentage of profits; if there are no
profits, there are no taxes and there is
no money in the budget to pay for all
of the programs that the Senator from
Minnesota wants to fund.

Now, he made another comment that
I found fascinating, from a personal
point of view. He said that, of course,
the big banks don’t like CRA because it
forces them to do what they should be
doing. He stands up for the little banks
that he wants to protect from the big
banks that, in his view, want to gobble
them up. In my experience with this
legislation, it has been exactly the re-
verse. The big banks have said to me:
We don’t much care about the CRA
provisions. We have learned to live
with CRA. We have learned to handle
our banking practices in such a way
that gets us appropriate CRA ratings.
And some of the big banks have said:
Don’t pay any attention to the CRA
amendments in this bill because we can
live with them just fine. No. The pro-
test about CRA has come, ironically,
given the position of the Senator from
Minnesota, from the small banks, the
little bank.

Let me give you an example that |
have heard of, secondhand, but | think
summarizes what we are dealing with
here. | have heard of a bank in Cali-
fornia that was opened by a group of
Chinese Americans. What do you do in
the marketplace when you are trying
to find a niche that will allow you to
survive, whether you are in the bank-
ing business, or the clothing business,
or the automobile business, or what-
ever kind of a business? You do look
around for some community that is not
being served properly, and say to your-
self, ‘I can fill that niche.” The oldest
business advice in the world is find a
need and fill it. Here were a group of
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Chinese Americans who decided that
other Chinese Americans for some rea-
son or another were not getting access
to the credit they needed. They found
this need and they hoped they could fill
it. They did. They were successful.
They prospered.

Then comes the CRA regulators, and
they said, ‘““Let us see your books. Let
us look at your loans.” They came
back and said, ‘““You are only making
loans to Chinese Americans. That is,
you are not complying with the Com-
munity Reinvestment Act that re-
quires you to make loans to Hispanics
or African Americans or other minori-
ties that we, the regulators, will iden-
tify and determine.”” The people at this
bank said, ‘‘Of course we are only mak-
ing loans to Chinese Americans. That
is what we set up to do. That is the
market we set up to serve.” “Well, you
will accept the penalties and strictures
of CRA regulation if you do not go out
and find statistically enough African
Americans and Hispanics to meet our
requirements.”’

This was a community that these
Chinese Americans did not understand
instinctively. This was the community
that they were not set up to serve.
Maybe you can say that it was a good
kind of thing for them to reach out be-
yond their natural business area and
start serving these other sectors, but it
created a burden on this small bank,
and it was a very small bank that the
managers of the bank objected to.

In my own State of Utah, | get the
same reaction. The big banks don’t
much care about CRA. They don’t like
it. They find it burdensome. But they
have learned to live with it. Banks that
have written in that are complaining
are the little banks, and they are com-
plaining for the same reason in the ex-
ample that | have given. They feel they
are serving their communities and they
are being forced to try to reach beyond
their natural communities to try to
find somebody who can statistically
qualify under CRA.

This is from a very small bank in
Utah. The President of the bank says,
““We have and will continue to lend to
all segments of our community because
it has been defined by regulation. The
time spent documenting our commu-
nity lending efforts for regulatory pur-
poses is in itself counterproductive, as
we could instead redirect our energies
toward additional lending and commu-
nity development activities.”

In other words, they are spending
more time filling out forms for CRA
than they are investing in their com-
munity.

Another one from a very small town
in Utah, and it is surrounded by the
family farmers that the Senator from
Minnesota was talking about: “Ex-
empting our institution from CRA re-
quirements would allow bank personnel
to spend more time with our customers
and developing new products rather
than gathering information to satisfy
CRA documentation requirements.”’

We will have a great deal more to say
about the CRA issue, | am sure, when it
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comes up. | simply wanted to make
those points in response to the points
that were made by my friend from Min-
nesota, because he is very clearly talk-
ing to different people than I am talk-
ing to. He is talking to the people in
the crossroads cafes. And | think that
is fine. But | think when it gets to the
issue of banking regulation, he might
spend some time talking to people who
run banks and talking to people who
borrow from banks.

He made another point that 1 will
talk about and then get specifically to
the bill.

He talked about the concentration of
power, and he railed at great length
against corporations that he felt were
destroying our democracy. ‘“‘Fewer and
fewer people,” he said—I wrote that
phrase down—are controlling our eco-
nomic power.

I want to share a statistic that | saw
in the paper last week that has an in-
teresting slant on this.

Back in, say, 1950—my memory is not
sharp enough to give you the exact
year, but it was sometime in the
1950s—the percentages of Americans
who owned stock in corporations was 4
percent. Today it is over 50 percent.

I would say to those who, like my
colleague from Minnesota, are con-
cerned about the concentration of
power in the hands of a few people, who
does he think owns Citibank? Who does
he think owns these corporations that
he says are so terrible? They are owned
by Americans. They are owned by indi-
viduals. Fifty percent of Americans
now own stock, and the number is
going up all the time.

This is one of the reasons that the
class warfare arguments that we have
heard around this Chamber for so long
are beginning to wear thinner and thin-
ner, because the people who own the
corporations are ordinary, everyday,
hard-working Americans. The days of
J.P. Morgan being the controller of
these institutions are over. J.P. Mor-
gan is dead, his heirs scattered, and the
controlling shareholder ownership of
these corporations is in the hands of
the teachers’ pension fund—in the
hands of ordinary people who have in-
vested their savings in these corpora-
tions and have a stake in seeing to it
that these corporations survive. That
is why the class warfare arguments get
thinner and thinner with each passing
year.

We are in a sense, Mr. President,
turning Karl Marx on his head. He
wanted the people to own all of the
means of production. That was tried in
the Soviet Union in the name of the
government as they attacked the ter-
rible capitalists in the United States,
and ironically it is the capitalists that
are seeing to it that the people ulti-
mately own the means of production,
but they own the means of production
in their own name with shares held in
their own name, which they can con-
trol and which they can vote and which
they can sell if they don’t like what
the corporation is doing. And we are
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getting the people’s ownership of the
means of production through cap-
italism rather than through the forced
distribution of wealth that Karl Marx
and his followers practiced in modern
communism.

Having given that reaction to the po-
litical science lecture from my friend,
who was once a professor of political
science—Il was never a professor, but |
was once a student of political science,
and | like to engage in these kinds of
debate—I would like to say just a few
words about the bill.

The fact that it is just a few words is
a testament to the expertise of our
chairman who has worked harder and
more personally on a piece of legisla-
tion than any chairman | have ever
seen. We have resolved the controver-
sies in this legislation to the point
where there are only a few left. The
Senator from Texas has led the fight in
doing that.

When we first started this, when |
first came to the Banking Committee,
the number of issues was huge and the
gap between those issues was very
wide. | would go out and people would
ask me where we were on financial
modernization. Unlike my friend from
Minnesota, | did get those questions. |
would go out in places where people
were interested. And | would say re-
peatedly through my first term of serv-
ice in the Senate that we were nowhere
and we were not going to have finan-
cial modernization legislation, because
the issues were so contentious and the
gap between the two sides was so great
that we were simply not going to get it
done, and, quite frankly, I was not pay-
ing any attention to it for that reason.
I didn’t want to waste my time becom-
ing cognizant of all of the ins and outs
of these arguments when the argu-
ments were going nowhere, and the leg-
islation was going nowhere.

We made a major step towards re-
solving these last year when Senator
D’Amato was the chairman of the com-
mittee, and we finally began to grapple
with some of these issues and tried to
bring them closer together. But Sen-
ator GRAMM has brought us even closer
together and produced a bill on which
there are now only relatively few
issues in contention rather than the
great many issues that were in conten-
tion 4 or 5 years ago.

I think that is an extraordinary
achievement, not only on the part of
the chairman who has led the issue,
but, frankly, on the part of the com-
mittee as a whole. The fact that we are
having this debate when we should
have been having it a few years ago, ac-
cording to those who are following the
issue, demonstrates how far we have
come.

This reminds me in some ways of the
debate we had in the telecommuni-
cations bill where we had huge forces
on both sides of the issue struggling,
literally, for survival. We had tele-
phone companies, cable companies,
long-distance carriers, local carriers,
all fighting over what would happen to
their future.
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We finally came together on a bill
that virtually everybody could buy off
on. They weren’t happy with it, but
they said they could live with it. We
made a landmark step forward in tele-
communications.

I think that analogy holds true here.
Insurance companies, when | first came
to the Senate, were bitter in their op-
position to any kind of change that
would affect them; banks were
chomping at the bit for more competi-
tive opportunities and complaining
that laws passed in the 1930s were
freezing them out; testimony which |
have referred to from Chairman Green-
span and Secretary Rubin indicated we
are being savaged by foreign competi-
tion because our regulatory structure
gets in the way; the securities industry
and all the other folks, everybody
agreed we needed reform but nobody
could agree on the form of that reform.

Now we have a bill before the Senate
that, however reluctantly, the insur-
ance companies have said, ‘“We can live
with,” and the banks have said, “We
can live with”’—the big banks and the
little banks that are not usually on the
same page on everything; the insurance
agents and the insurance companies
are not necessarily always on the same
page.

We have reconciled these various in-
terests now. The regulators have said
they can live with this and that. There
is only one major regulatory argument
left, and we will do our best to work
our way through that one and find a
compromise.

The time to pass the bill is now. The
moment has come when all of these
forces are together. Let us not waste
that moment. Let the Senate not shat-
ter it all and say we will deal with it
later. The forces of competition that
led Secretary Rubin and Chairman
Greenspan to speak of the urgency of
this are still there and their pressures
are still there. The passage of time, as
we get farther and farther away from
the 1930s when our present regulatory
structure was put in place, is not on
our side in terms of making the finan-
cial services in this country efficient,
more effective, and more competitive.

We need this bill. We need it now. We
should not lose the opportunity we
have to seize the moment while there
is a degree of agreement among all of
the parties of the bill to get it done.

| salute the chairman for his personal
effort in getting us where we are. |
urge the Senate to pass the bill.

Mr. GRAMM. Mr. President, let me
thank our dear colleague from Utah for
his very fine comments. Any colleagues
who want an opportunity to speak on
the bill should come to the floor to be
afforded that opportunity. At some
point, if we don’t have people over to
speak on the bill, Senator SARBANES,
under the unanimous consent request,
will offer his substitute. Members can
wait and speak on that substitute, if
the Senator chooses to offer it, and ob-
viously if you want to speak about the
bill itself, you can do it on the sub-
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stitute. Members desiring to speak on
the bill before the substitute is pend-
ing, should come on over.

Mr. President, | will respond very
briefly to our dear colleague, Senator
WELLSTONE. Senator WELLSTONE gave
an impassioned plea not to repeal CRA.
Let me say that one of my great frus-
trations with our efforts to reform
CRA and curb abuses in CRA is that
nobody wants to debate the reforms.
Even the spokesman for the national
association of the community groups
that form the heart of CRA has said
what they call ‘‘green mail” exists.
They think it is harmful to CRA. Most
Americans would call that process
“blackmail’’ and not ‘‘green mail.”’

I think many people have had at
least their eyebrows raised by the fact
that $9 billion in cash payments have
been made or committed under CRA.
CRA is not about giving people money
not to testify against your bank merg-
er, or to testify for it; instead, CRA is
about giving people an opportunity to
have input and present evidence as to
whether they are meeting the require-
ments of the law.

I don’t know what any judicial proc-
ess—and this is a quasi-judicial proc-
ess, | guess you could say—how anyone
would not be revolted by the practice
of paying witnesses. In essence, as
Members will see when we begin the de-
bate on CRA and we show some of the
documents with the names redacted,
that is exactly what is happening all
over America today.

The point |1 make about CRA is no
one is talking about repealing CRA.
This is not a debate about repealing or
weakening CRA. This is a debate about
integrity of banks that have long-
standing records of compliance, and
whether somebody just by calling them
a name—by saying they are a loan
shark, they are a racist, or some other
inflammatory name—should be able to
delay actions that they are guaranteed
on an impartial basis under the law.

All our provision in the bill says is
that if a bank is going to be denied the
ability to do something that they
would have to be in CRA compliance
for, and they have a long history of
being in compliance on CRA, then
those people who object—for their ob-
jection to be used to delay the proc-
ess—have to present substantial evi-
dence.

Now, ‘‘substantial evidence’ is de-
fined in law more precisely than any
other term of art in the American legal
system: more than a scintilla of evi-
dence; facts that would lead a reason-
able person to think that something
might be true.

We are talking about the Ilowest
standard of law, not the highest stand-
ard.

The second provision in out bill
would allow very small banks in rural
areas that don’t have a city to serve,
much less an inner city, to be exempt
from a regulatory burden that costs
them between $60,000 and $80,000 a year,
even though these banks generally
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have only between 6 and 10 employees.
Since 1990, in 16,000 audits of these
small, rural banks, only three banks
have been found to be in substantial
noncompliance.

Every word that the Senator said
about not repealing CRA | am sure res-
onated, but it doesn’t have anything to
do with the debate we are having. No-
body is proposing we repeal CRA in
this bill. We are talking about two tar-
geted reforms. | don’t want anybody to
get confused.

Senator DobD has come to the floor.
I yield the floor.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, | have no-
ticed over the last week every time |
get up to give a talk, the Senator from
Idaho is in the Chair.

The PRESIDING OFFICER. I love to
hear the Senator’s speech.

Mr. DODD. | enjoy the Senator’s
collegiality and leadership. It is nice to
have the distinguished Senator from
Idaho as a new Member of the Senate.

Let me begin these brief remarks by
commending the distinguished chair-
man of the committee, Senator
GRAMM, and the ranking Democrat,
Senator SARBANES, for their efforts on
this legislation to date.

I have been on the Banking Com-
mittee, and in fact | sat with my col-
league from Maryland. | have been in
the Congress 24 years, and | think for
almost all 24 years he has been my
seatmate—usually depending on where
we were, the majority or the minority,
to the left or right of me—almost all 24
years on one committee or another, in-
cluding service in the House, in the Ju-
diciary Committee, and then over these
last 18 years in both the Foreign Rela-
tions Committee and the Banking
Committee. | have been fortunate to
have his good counsel and advice, and
admired his leadership and thoughtful-
ness on so many issues. This is one
which | constantly feel like the mytho-
logical figure of Sisyphus, rolling up
this rock of financial services mod-
ernization every Congress. | do not
think there is one we have missed since
my arrival in this Chamber 18 years
ago, not one Congress in which we have
not tried to address the issue of mod-
ernization of financial services. On nu-
merous occasions, the Senate, this
body, actually completed its work but,
because of bifurcated jurisdictions and
other matters in the House, we were
never able to attain success; that is,
sending a bill, a broad bill on financial
modernization, to a President, any of
them that | served with—including
President Reagan, President Bush, and
now President Clinton.

But we are precariously close to
achieving a result that has been unat-
tainable over the last number of years.
The fact that we are dealing with this
legislation as early as we are in this
Congress is heartening to me, because
it means we have in front of us an op-
portunity to complete action on what |
think is a worthwhile endeavor.
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Again, let me commend my two col-
leagues who are making it possible for
us to arrive at the point where we are
on the floor of the Senate. Over the
next several days we will consider, | as-
sume, a number of different amend-
ments that will, 1 hope, allow us to
bring broad-based support to this pro-
posal and to enter a conference with
the other body and send a measure to
the President which he can sign.

That is a lot of steps in front of us. |
realize that. But if you know the past
history of this legislation, they seem
like minor steps indeed, when you con-
sider we rarely reach the point we are
today.

Let me also, once again, in this
forum here, commend my colleague
from Texas, Senator GRAMM. This is
his first major legislative effort as
chairman of the Banking Committee.
He has had other major legislative ef-
forts but never as the chairman of this
committee. He deserves all due credit
for his contributions to this bill. Few
committee chairmen have more per-
sonally invested themselves in a piece
of legislation than he has. As | said a
moment ago, my colleague and friend
from Maryland brings a career’s worth
of experience in dealing with financial
services issues, both domestic and
international. His counsel and advice
and words of wisdom ought to be heed-
ed.

The legislation before us does address
some very, very important issues, out-
standing issues. It provides a frame-
work for modernization of our Nation’s
financial services. It allows banks and
securities firms, as | know you have
heard from both the chairman of the
committee and the Senator from Mary-
land, and insurance companies, to affil-
iate. It provides a rational process, we
think, for these affiliations to take
place.

Although it needs to improve, in my
view this bill provides some significant
benefits and protections to consumers
who would not only benefit from these
diversified firms but who would also
benefit from having standardized and
comprehensive protections for the sale
of securities and insurance products.

Let me add right here, these are ar-
cane subject matters. Sometimes we
are asked where the consumer protec-
tions are in this bill; where is the con-
sumer in this legislation? The con-
sumer is all through this bill, in a
sense. First and foremost, the con-
sumer is there because consumers are
seeking to handle their financial mat-
ters in a more expeditious way, know-
ing they have broad, comprehensive
protections.

In many ways, this legislation is try-
ing to catch up with what already is
occurring in the marketplace, both at
home and abroad. By regulation and
court decision, much of our moderniza-
tion is occurring. What we are seeking
to do here is involve ourselves, as we
should have been years ago, in setting
out the guidelines of modernization
from a public policy standpoint. So it
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is very important legislation because
the courts, and in too many cases the
regulators, do not bring to bear the
kind of consumer issues that only a
public policy forum like the Senate can
do.

When the issue is raised where is the
consumer in this legislation, in fact
the consumer is all through this bill. It
is our goal here to see to it that they
will be able to conduct their financial
matters, financial business in a way
that conforms to the lives and demands
of consumers in this country, and that
will also better equip them with pro-
tections in dealing with other matters
in securities and insurance issues.

This bill also protects the traditional
right of States to regulate insurance,
something that has been subject to
longstanding debate. This will codify
at the end of the 20th century how we
in Congress feel about that issue, while
at the same time will provide for func-
tional regulation of all financial insti-
tutions. That has been an ongoing de-
bate for years, and one that the adop-
tion of this bill would establish firmly
as we enter the 21st century.

But | believe the outstanding issues,
such as banking and commerce, the op-
erating subsidy of affiliate structure
and additional consumer protections,
can and will be worked out in a reason-
able fashion. However, | must share my
deep frustration, frankly, and great
concern over the future of financial
services modernization legislation.
During my tenure, as | said a moment
ago, in the Senate, I, like many of my
colleagues, have invested a significant
amount of time and effort attempting
to enact modernization legislation. |
am of the belief that it is vital to the
future of America’s financial services
industries and important to consumers
as well.

This process has not been an easy
one. Finding the delicate balance of
protecting consumers while at the
same time creating a regulatory frame-
work that fosters market efficiency
and industry innovation has been a dif-
ficult and a long task. | had hoped that
by today | would be speaking on behalf
of the merits of a bipartisan legislative
approach. | had hoped to speak on be-
half of a bill that last year received the
overwhelming support of the Senate
Banking Committee by a vote of 16 to
2. Just recently, similar legislation
passed the House Banking Committee
by a vote of 51 to 8. Instead, | reluc-
tantly rise to express my deep concerns
about the legislation before us that at-
tacks what | consider to be one of the
most important laws in our Federal
code, the Community Reinvestment
Act, CRA, of which you are going to
hear a great deal in the coming days.

The attack on CRA contained in this
legislation is clear, in my view, and un-
mitigated. It broadly exempts deposi-
tory institutions from CRA. It at-
tempts to address a problem that sim-
ply does not exist, and in the process,
in my view, does great harm to a law
that has brought billions of dollars in
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mortgage and small business credit to
rural and urban Americans, allowing
them to participate with equal oppor-
tunity to expand their financial gains
and opportunities in this country.

As you know, this bill as drafted will
be vetoed by the President. We usually
receive a statement of administration
policy written by the appropriate de-
partment head. Only on rare occasions
does the President of the United States
write a personal letter prior to com-
mittee markup, stating his concerns
and articulating his promise to veto a
bill if certain provisions are not re-
solved. Of primary importance to the
President is the preservation of the
Community Reinvestment Act in the
context of any financial modernization
legislation.

I will say very directly—I say this to
my colleagues, whom | know have a
different point of view. If this bill is
not changed to address various CRA
concerns, the President of the United
States will veto this bill. And that
mythological figure of Sisyphus will,
once again, rear his head at the close of
the 20th century and we will fail in our
attempts to modernize financial serv-
ices.

That would be a great misfortune.
But | say as well that to pass a piece of
legislation as we end the 20th century,
about to begin the 21st, and to dis-
regard the principles and values incor-
porated in the Community Reinvest-
ment Act, also, in my view, would be a
tragedy of significant proportion.

The veto of this bill as written is cer-
tain, as certain as our ability to avoid
it. We should understand who supports
this attack on the CRA provisions con-
tained in this bill. The attack has not
been sought by the industry, which is
normally the case. There is no con-
stituency of support for them. The sup-
port of this legislation is not contin-
gent on the inclusion of CRA provi-
sions. Banks are in the midst of their
7th year of record profits with CRA as
the law of the land.

Over the years, at the request of in-
dustry and appropriate regulators,
CRA has been simplified and modified
to be far less invasive to depository in-
stitutions. The fact of the matter is
that banks care little about changing
CRA. The attack on CRA is truly sup-
ported only by a few people. | say again
with deep respect to my colleague and
friend from Texas, who cares deeply
about this issue, as does the senior
Senator from Alabama: | respect their
points of view. | disagree with them
fundamentally. | respect their points of
view. But there are really no other con-
stituencies that | can find who share
their point of view on this issue. There
are many people who have a different
point of view, including financial insti-
tutions, consumer groups, and others
about the importance of extending the
CRA provisions.

Let me reiterate, if | can. The Presi-
dent of the United States, all Federal
regulators, industry, 51 of the 60 Demo-
crats and Republicans in the House
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Banking Committee, 16 of the 18 Demo-
crats and Republicans in the Senate
Banking Committee, all support the
preservation of CRA.

While not perfect—and no one is ar-
guing that it is—CRA, in my view, and
in the view of many others, has been
truly a success story.

Between 1993 and 1997, the number of
conventional home mortgage loans ex-
tended to African Americans increased
by over 70 percent. Let me repeat that.
Between 1993 and 1997, the number of
conventional home mortgages extended
to African Americans increased by over
70 percent.

Over the same period, the number of
home mortgage loans increased 45 per-
cent for Hispanics, and 30 percent for
Native Americans.

According to the Small Business Ad-
ministration, loans to African-Amer-
ican-owned businesses doubled between
the years of 1993 and 1997.

More than $1 trillion has been lever-
aged under CRA—credit for home mort-
gages, small businesses, and other pur-
poses—that has enabled creditworthy
citizens, minority creditworthy citi-
zens to improve their economic status
and that of their families in both rural
areas and inner cities.

We should not retreat from these
laudable goals if we are going to make
the modernization of financial services
conform with the modernization of a
society that reaches out to each and
every sector of that society to see to it
that they have the equal opportunity
to invest and to grow and to enjoy the
full benefits of being Americans.

Despite these strides, CRA has not
erased all lending discrimination in
this country.

In 1997, mortgage loans for African
Americans, Native Americans, and His-
panics were denied at a rate of more
than twice those of white mortgage ap-
plicants of similar incomes. For both
urban and rural areas, CRA has played
an invaluable role in economic develop-
ment.

I recently received a letter from the
U.S. Conference of Mayors, signed by
the mayors of nearly 200 towns and cit-
ies of all sizes, from New Haven, CT, to
Houston, TX. Let me quote them. It
states:

The Community Reinvestment Act has
played a critical role in encouraging feder-
ally insured financial institutions to invest
in the cities of our nation.

The letter goes on further and says:

Unless the onerous CRA provisions are ad-
dressed and the CRA is preserved, we would
urge strong opposition to the Senate bill as
presently drafted.

Urban areas are not the only bene-
ficiaries of CRA. CRA loans assist
small farmers in obtaining credit for
operating expenses, livestock, and real
estate.

Less than a month ago, we voted
unanimously to award a Congressional
Medal of Honor to Rosa Parks. As we
all know, Ms. Parks led the fight in
this country for racial equality. The
CRA provisions in this bill we have be-
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fore us today would send, in my view,
Rosa Parks and many others to the
back of that bus economically. They
would directly hurt minorities and
rural citizens by restricting their right
to pursue the American dream to own
a home, start a small business, to re-
ceive fair access to credit.

Despite my strong support for finan-
cial services modernization—and, Mr.
President, it is very strong, indeed—if
the price of modernization is the denial
of financial services in the 21st century
to rural Americans, African Ameri-
cans, Asian Americans, Hispanic Amer-
icans, and Native Americans in the
country, then | am unwilling to pay it.

I strongly urge my colleagues to sup-
port Senator SARBANES’ substitute
amendment and Senator BRYAN’s CRA
amendment. In my view, if these meas-
ures are improved, as | believe they
should be, then | think we would have
a strong bill.

There are a lot of other amendments
that may be offered. There is a debate
over the op-sub and the affiliate issue.
I think that is an important issue. |
think the issue of privacy in financial
dealings is an important issue. And
there are many other matters that
may be raised.

But, in my view, nothing—nothing—
is as important as whether or not we
are going to provide equal access to our
financial institutions to all Americans.
The Community Reinvestment Act has
made a significant contribution to
tearing down the barriers that have ex-
isted far too long and has provided the
access to credit, home mortgages, and
improving the financial future of too
many of our citizens to retreat now. To
back up on a major, major bill such as
this, | think, would be a great retreat,
indeed.

So as strongly as | support the con-
cepts included in the fundamental fi-
nancial modernization bill, Mr. Presi-
dent, | could not support a bill that
treats too many of our Americans un-
fairly as they presently are by retreat-
ing on Community Reinvestment Act
provisions.

So | urge my colleagues, those who
care about financial modernization,
those who care about civil rights and
care about access to financial institu-
tions, to support the substitute, sup-
port the CRA amendments. | think
then we would have a strong bill, and
remaining issues could be resolved
without too much difficulty. But a bill
that fails to address this issue is a bill
that, in my view, will not pass and will
not be signed into law, and it would be
an unfortunate, unfortunate day, in-
deed.

Mr. President, with that, | yield the
floor and suggest the absence of a
quorum.

The PRESIDING OFFICER (Mr. GOR-
TON). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President,
under control?

The PRESIDING OFFICER. There is
no control of time.

Mr. BYRD. | thank the Chair.

I presume that the Pastore rule has
expired for the day?

The PRESIDING OFFICER.
pired at 1:15 this afternoon.

Mr. BYRD. | thank the Chair.

Mr. President, | ask unanimous con-
sent to speak for not to exceed 5 min-
utes out of order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, over the
weekend, a glimmer of light broke
through the war clouds shrouding
Yugoslavia. That light was kindled by
the release of the three American sol-
diers who have been held hostage in the
Federal Republic of Yugoslavia since
their capture by the forces of Yugoslav
President Slobodan Milosevic on March
31. The individual responsible for this
remarkable turn of events is the Rev-
erend Jesse L. Jackson. For his efforts,
he has earned the thanks of a grateful
nation. Due to the faith and determina-
tion of Mr. Jackson, the Reverend Joan
Brown Campbell of the National Coun-
cil of Churches and the delegation of
religious leaders that Mr. Jackson led
to Yugoslavia, in this one small corner
of a terrible conflict, good has tri-
umphed over evil.

I have no doubt but that the motives
of President Milosevic in freeing the
American servicemen will be analyzed,
dissected, and ruminated on by the
commentators in the coming days. De-
spite all the conjectures, we may never
know what he was hoping to achieve.
Surely Milosevic will be disappointed if
he believes that this gesture, welcome
as it is, will blind the United States
and the rest of NATO to the atrocities
that he is inflicting on the ethnic Alba-
nian population of Kosovo.

But in contrast to Mr. Milosevic, we
do know what the Reverend Mr. Jack-
son was hoping to achieve.

He has faced some of the most ruth-
less strongmen in the world, including
Syrian President Hafiz Assad, Cuban
President Fidel Castro, and lraqi Presi-
dent Saddam Hussein.

In 1984, Mr. Jackson won the release
from Syria of Navy Lieutenant Robert
Goodman Jr., who was shot down over
Lebanon. That same year, he persuaded
Castro to release 48 American and
Cuban prisoners. In 1990, he helped to
win freedom for more than 700 for-
eigners who were being detained as
human shields by Saddam Hussein fol-
lowing the invasion of Kuwait. His trip
to Yugoslavia marks the fourth time
that Jesse Jackson has won freedom
for hostages.

In the faces of the freed soldiers and
their families, I am reminded once
again that faith can move mountains. |
salute the Reverend Mr. Jackson and
his delegation for their remarkable
success.

is time

It ex-
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Mr. President, as a mark of respect
for Mr. Jackson and the delegation of
church leaders, | am today submitting
a Sense of the Senate Resolution com-
mending Mr. Jackson for the deep faith
that marked his mission to Belgrade,
and for his successful efforts to free
Staff Sergeant Andrew A. Ramirez of
California, Staff Sergeant Christopher
J. Stone of Michigan, and Specialist
Steven M. Gonzales of Texas. We wel-
come these soldiers home with open
arms. We also salute the brave men and
women of our armed forces who remain
in harm’s way in the Balkans. Their
courage and patriotism, and the dedi-
cation and sacrifice of their families,
are appreciated and honored by all
Americans.

Mr. President, | ask unanimous con-
sent that | may send the resolution to
the desk and that it be held there until
the majority leader and the minority
leader decide upon a proper disposition
of it, but that it can’t be held longer
than a day, the end of business today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. Mr. President, | ask the
distinguished Senator from West Vir-
ginia to add me as a cosponsor to that
resolution, if he would.

Mr. BYRD. | thank the distinguished
Senator. Mr. President, | make that re-
quest.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BYRD. Mr. President, | have re-
trieved my resolution from the desk. |
ask unanimous consent that S. Res. 94
be printed in the RECORD.

There being no objection, the resolu-
tion was ordered to be printed in the
RECORD, as follows:

S. REs. %4

Whereas on March 31, 1999, Staff Sergeant
Andrew A. Ramirez, Staff Sergeant Chris-
topher J. Stone, and Specialist Steven M.
Gonzales were taken prisoner by the armed
forces of the Federal Republic of Yugoslavia
while on patrol along the Macedonia-Yugo-
slav border;

Whereas Sergeant Ramirez, Sergeant
Stone, and Specialist Gonzales conducted
themselves throughout their ordeal with dig-
nity, patriotism, and faith;

Whereas the Reverend Jesse Jackson led a
delegation of religious leaders to the Federal
Republic of Yugoslavia that succeeded in ne-
gotiating the release of Sergeant Ramirez,
Sergeant Stone, and Specialist Gonzales; and

Whereas the Reverend Jesse Jackson has
previously succeeded in securing the release
of hostages held in Syria, Cuba, and lIraq:
Now, therefore, be it

Resolved, That—

(1) the Senate commends the Reverend
Jesse Jackson for his successful efforts in se-
curing the release of Sergeant Ramirez, Ser-
geant Stone, and Specialist Gonzales, and for
his leadership and actions arising from his
deep faith in God; and

(2) the Senate joins the families of Ser-
geant Ramirez, Sergeant Stone, and Spe-
cialist Gonzales in expressing relief and joy
at their safe release.

Mr. ALLARD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, | rise in
support of S. 900, the financial mod-
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ernization bill. |1 supported this legisla-
tion as a member of the Banking Com-
mittee, and | commend Chairman
GRAMM for the excellent work he has
done in bringing this bill to the floor.
The chairman has worked very hard to
craft a bill that makes sense. It is bal-
anced and will benefit our economy.

This legislation is designed to mod-
ernize America’s financial services in-
dustry by providing a sensible frame-
work for the affiliation of banks, secu-
rities firms, insurance companies, and
other financial institutions. It is, of
course, very difficult to craft a com-
promise that is acceptable to many di-
verse interests, but it is necessary that
we do so.

Much of our financial services indus-
try is governed by laws written in the
1930s. Congress has struggled with this
issue for many years. | am hopeful that
this is finally the year we enact this
legislation.

I will focus my comments on several
issues concerning community banks.

In Colorado, the community bank is
an important institution. It is the cen-
ter of many of our towns and rural
areas. | have worked hard to represent
their interests in the Banking Com-
mittee. | am a supporter of the provi-
sions in this bill to exempt small rural
banks from the Community Reinvest-
ment Act. For small banks, the CRA,
or Community Reinvestment Act, is a
regulatory burden. While a large bank
can often devote an entire department
to CRA compliance, a small bank has
to divert scarce resources toward com-
pliance. Each of these small banks is
required to undergo regular exams and
actually designate a CRA compliance
officer. This makes little sense when
one recognizes that small rural banks
could not survive if they did not invest
in the community. Frankly, where else
could they put their money?

I will read a few excerpts from Colo-

rado banks on this very important
point.

From the First National Bank of
Stratton:

Your amendment removing the CRA re-
quirement will have a positive benefit for
small community banks located in non-
metropolitan areas. As a small community
bank in a town of 700, the employees and the
bank’s officers are already involved in lit-
erally everything going on in the town. The
CRA requirement provides a burdensome
paper and personnel requirement for small
community banks.

Remember, this is coming from a
bank in a town of only 700 people.

Then from the First National Bank
of Cortez:

In our bank, our compliance officer spends
a great deal of time preparing documents for
the CRA file and Bank Examiners. We esti-
mate that it takes 80 to 100 hours each year
to update the CRA file, and to date, we have
never had a customer ask to see the file.

Then from the First National Bank
in Las Animas and La Junta:

I strongly support the provision to remove
the onerous requirements of the CRA from
small rural banks. We serve our communities
well and if we do not serve the needs of our
community we will not exist.
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From the Kirk State Bank:

As a small rural bank, the CRA is a bur-
densome regulation. In reality, small banks
and small communities have to be good com-
munity citizens to be successful and a bu-
reaucratic regulation does nothing to im-
prove the situation.

Mr. President, I ask unanimous con-
sent to have the text of these letters
and others from Colorado bankers
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE FIRST NATIONAL BANK
OF STRATTON,
Stratton, CO, March 29, 1999.

Hon. PHIL GRAMM,

Chairman, Committee on Banking, Housing and
Urban Affairs, U.S. Senate, Washington,
DC.

DEAR SENATOR GRAMM: Your amendment
removing the CRA requirement will have a
positive benefit for small community banks
located in Non-metropolitan areas. As a
small community bank in a town of 700, the
employees and the bank’s officers are al-
ready involved in literally everything going
on in the town. The CRA requirement pro-
vides a burdensome paper and personnel re-
quirement for small community banks.

Your support of this amendment is greatly
appreciated.

Yours Truly,
DANA M. SIEKMAN,
Vice President.

FIRST NATIONAL BANK, CORTEZ,
Cortez, CO, March 30, 1999.
Hon. PHIL GRAMM,
Chairman, Committee on Banking, Housing and
Urban Affairs, Washington, DC.

DEAR SENATOR GRAMM: Thank you for your
letter of inquiry regarding our position on
your amendment to exempt banks less than
$100 million in aggregate assets from the
CRA regulation.

Needless to say, | am very proud of you and
your committee and strongly desire that this
amendment be passed.

In our bank, our compliance officer spends
a great deal of time preparing documents for
the CRA file and Bank Examiners. We esti-
mate that it takes 80 to 100 hours each year
to update the CRA file, and to date, we have
never had a customer request to see the file.
Of course the Bank examiners do request
this information. We find that this regula-
tion is completely worthless and of no ben-
efit at all.

Also, in my opinion the whole CRA regula-
tion should be disposed of, since it does not
apply to others in the financial industry.

Very truly yours,
DONALD G. HALEY,
President.

THE FIRST NATIONAL BANK,
Las Animas, CO, March 29, 1999.

Hon. PHIL GRAMM,

Chairman, U.S. Senate Committee on Banking,
Housing and Urban Affairs, Washington,
DC.

DEAR SENATOR GRAMM: | appreciated your
letter of March 22, inquiring about the finan-
cial services modernization bill and the ex-
emption from the requirements of CRA for
smaller rural banks, such as our own. Al-
though | do not believe many of the aspects
of the financial services modernization bill
are in the best interest of our nation |
strongly support the provision to remove the
onerous requirements of the CRA from small
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rural banks. We serve our communities well
and if we do not serve the needs of our com-
munities we will not exist. The CRA require-
ments, are in many cases, counter-produc-
tive and anything that can be done to re-
move the bureaucracy involved in that would
be appreciated. Thank you again for solic-
iting input.
Sincerely,
DALE L. LEIGHTY,
President.
THE KIRK STATE BANK,
Kirk, CO, March 31, 1999.
Senator PHIL GRAMM,
U.S. Senate, Committee on Banking, Housing
and Urban Affairs, Washington, DC.

DEAR SENATOR GRAMM: Thank you for your
letter of March 22, 1999 regarding the CRA
Amendment.

As a small rural bank, the CRA is a bur-
densome regulation. In reality, small banks
in small communities have to be good com-
munity citizens to be successful and a bu-
reaucratic regulation does nothing to im-
prove the situation.

Very truly yours,
L.E. HOuUsSE,
President.
FOOTHILLS BANK,
Wheat Ridge, CO, April 13, 1999.
Hon. PHIL GRAMM,
Chairman, Banking Committee,
Washington, DC.

DEAR SENATOR GRAMM: The Community
Reinvestment Act has outlived it’s useful-
ness, and was never fairly implemented to
included all financial institutions. It was a
government hammer to force banks to make
loans and open branches that were not pru-
dent. Enforcement of discrimination laws
produces better results.

Please hold firm on exempting banks with
less than $100 million in assets from CRA re-
quirements during your consideration of the
Financial Services Modernization bill. The
exemption should be at the $500 million
level, if not removed altogether, and all fi-
nancial institutions (lenders) should be in-
cluded; such as Credit Unions.

Finally, please remember, this great Coun-
try’s economic health is largely based on the
freedom of individuals who take the risk of
opening a small business, and a small bank is
a small business. The less government regu-
lation for small banks the better we can
compete with large banks who have full time
staffs to handle regulatory requirements. As
the President of a small bank that | started
after a large bank purchased the bank | had
worked at for 20+ years, and let me go at the
ripe old age of 49 years, | wear many hats
and spend much of my mornings reviewing
stacks of regulatory correspondence. Any re-
lief will be appreciated.

Sincerely,

U.S. Senate,

JOE L. WILLIAMS,
President & CEO.
FIRST NATIONAL BANK
OF CANON CITY,
Canon City, CO, April 7, 1999.

Hon. PHIL GRAMM,

Chairman, Committee on Banking, Housing and
Urban Affairs, U.S. Senate, Washington,
DC.

DEAR SENATOR GRAMM: We support your
thoughts that rural banks of less than $100
million in assets should be exempt from the
provisions of CRA. In my thirty years of
banking, I can honestly say that CRA com-
pliance issues in a bank of this size ($95 mil-
lion in assets in a community of less than
50,000 people)are unnecessary. This bank and
every other rural bank, by their very nature,
are leaders and innovators in meeting the
credit needs of the citizens and businesses in
communities in which they are located.
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Our directors, officers and employees, for
the most part, were born and raised in this
community and they volunteer untold num-
bers of hours to community organizations
and governmental agencies. While attending
these events, we have and take the oppor-
tunity to listen to the needs of the commu-
nity and to communicate our products and
services accordingly. We often develop new
products and services, or actually sponsor
events, to satisfy specific needs based on
feed-back we have received from the commu-
nity.

The present CRA examination procedures
for small banks have already been simplified
to the point, that the remaining procedures
are nothing more than an exercise in futil-
ity. The results prove nothing that the ex-
aminer doing the work and the bank being
examined does not already know. The bank
is truly meeting the community’s credit
needs and there is no discrimination or red-
lining taking place. Eliminating small rural
banks from any and all CRA requirements
would be cost effective and will permit bank
examiners to focus on safety and soundness
areas that are truly meaningful and effective
in the examination process.

Respectfully yours,
WILLIAM H. PAOLINO,
Sr. V.P. and Cashier.
PAONIA STATE BANK,
Paonia, CO, April 1, 1999.

Senator PHIL GRAMM,

Chairman, Committee on Banking, Housing, &
Urban Affairs, U.S. Senate, Washington,
DC.

DEAR SENATOR GRAMM: Thank you for your
letter of March 22, 1999, received today.
Please be advised that we do support the
amendment to the Financial Services Mod-
ernization bill, to exempt banks with less
than $100 million in assets and in non-metro-
politan areas, from CRA requirements.

We believe that mall community banks
have more than demonstrate that we must
reinvent in our communities on a wide basis,
simply to continue in business. With the
high levels of competition in the market-
place, we do not have any alternative but to
complete rigorously, and that means cov-
ering all areas and segments of our popu-
lation and service areas, with full and com-
plete banking services. The costs of doing so
are enormous without the added costs of doc-
umentation of compliance with CRA. It will
be more helpful to small community banks
like ours to be relieved of such burden, and
we thank you for pursuing the amendment.

Sincerely,
CLINTON W. BOOTH,
President & CEO.
THE GUNNISON BANK
AND TRUST COMPANY,
Gunnison, CO, April 9, 1999.

Hon. PHIL GRAMM,

Committee on Banking, Housing, and Urban Af-
fairs, Washington, DC.

DEAR SENATOR GRAMM: Thank you for your
letter regarding the pending financial mod-
ernization legislation. While | applaud your
support of regulatory relief from the burdens
of the Community Reinvestment Act for
small rural banks, there continue to be pro-
visions of the financial modernization legis-
lation that concerns me. | believe, as does
the Independent Bankers of Colorado on
whose Board I am a member, that the finan-
cial modernization bill as it is currently
written is harmful to community bank inter-
ests.

We support the closure of the unitary
thrift holding company loophole through
which an increasing number of non-banking
firms are acquiring thrifts. We agree with
the Federal Reserve, Independent Bankers’
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of America Association and American Bank-

ers’ Association that this loophole allows the

mixing of banking and commerce and the
entry of non-federally insured entities to the
payments system and discount window.

Without a payments system reserved solely

for federally insured financial institutions

the future of community banking is doubt-
ful. Community banks cannot compete effec-
tively against a combination of the coun-
try’s largest banking, financial and commer-
cial firms. These combined entities would
own and control products and services vital
to the continuing viability of community
banks. Moreover, they would control access
to the payments system the lifeblood of com-
munity banks and communities throughout

Colorado and the nation, especially of our

rural community banks and communities.

For these same reasons, we oppose any
commercial basket that allows a bank to in-
vest its revenues in commercial firms-the
mixing of banking and commerce. Commu-
nity banks cannot compete effectively
against financial and commercial conglom-
erates that will control a variety of commer-
cial and consumer markets.

We support an increase in community bank
access to the Federal Home Loan Bank
(FHLB) by according membership to the
FHLB for all banks less than $500 million in
assets and by including agricultural and
small business paper as eligible collateral.
Alternative sources of funding are becoming
increasingly expensive for community banks
to acquire. Increased access to the FHLB
will help to ensure an additional, affordable
source of funds for community bank lending,
particularly rural community bank lending.
Without affordable sources of funding, com-
munity banks cannot adequately support
their local communities.

Community banks remain concerned about
the insurance provisions that may be in-
cluded in financial modernization legisla-
tion. We urge that Congress not take any
legislative steps that would hinder commu-
nity bank insurance activities. Community
banks must retain the authority to engage
in insurance activities to be able to compete
effectively against big banks, insurance com-
panies and financial conglomerates con-
trolled by unitary thrift holding companies
that are increasingly in pursuit of commu-
nity bank customers.

Thank you for seeking my input into your
laudable efforts to reach a comprise on fi-
nancial modernization that benefits all par-
ties.

With Sincere Regards,
ToMm L. HAVENS,
President.
THE FIRST NATIONAL BANK
OF STRATTON,
Stratton, CO, March 26, 1999.

Hon. PHIL GRAMM,

Chairman, Committee On Banking, Housing &
Urban Affairs, U.S. Senate, Washington,
DC.

DEAR SENATOR GRAMM: | would like to
thank you for your support in the Senate
Banking Committee, concerning your pro-
posal to exempt Banks with under one hun-
dred million in assets, from the Community
Reinvestment Act.

We strongly support this exemption. We
are all over burdened with regulatory re-
quirements and CRA is at the top of this list.
We have devoted countless hours and thou-
sands of reams of paper to be outstanding in
our CRA Reports.

It is a well known and documented fact
that any Bank surviving in the 80’s and into
the 90’s who is not meeting the requirements
of the Community Reinvestment Act, is not
succeeding. Most small Banks not in the
metropolitan setting perform all the acts, re-
quired under CRA, in their daily survival.
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It might be further interesting to note
that due to the change in the matrix and
composition of the requirements for an out-
standing CRA rural Banks find it very dif-
ficult to receive an outstanding. We had
worked diligently and faithfully to maintain
an outstanding CRA Rating and then with
the change of rules we are almost excluded
by a definition form being able to obtain an
outstanding rating and have to be satisfied
with merely a satisfactory.

This again points up the fact that there is
no reason to go through that gyration to be
only satisfactory, as we certainly are satis-
fied in the daily performance of our Banking
lives. We are all concerned about the Com-
munity and daily make every effort to en-
hance the Communities which we serve.

We therefore highly support the exemption
of this requirement on the smaller institu-
tions. It would save us dollars and cents, but
more importantly would allow us the time to
get out of the office, away from the paper
work requirements and actually serve the
customers as we intend to. It would also help
provide one less unfair advantage to small
Banks concerning our Credit Union struggles
and brings us one step closer to a level play-
ing field. Credit Unions are not required to
be under any CRA requirements.

I thank you for the opportunity to be
heard and to support your efforts on the Fi-
nancial Modernization Bill. We also would
ask for your support in closing the unitary
thrift loophole which is detrimental to the
small Banks and the Banking payment sys-
tem in general. We believe these two items
are of the highest priority in the up coming
Modernization Bill.

Respectfully,
ROBERT L. ToDD,
President.

Mr. ALLARD. Mr. President, these
letters contain a number of views on
the CRA and other provisions of the
bill.

Now | want to talk about taxes. For
over a year now, | have been working
on legislation to reduce the tax burden
on small banks. Last week, | intro-
duced S. 875 along with Chairman
GRAMM and Senators BENNETT, ABRA-
HAM, HAGEL, ENzI, MACK, GRAMS and
SHELBY.

This legislation expands the sub-
chapter S option for small banks. Sub-
chapter S is a portion of the Tax Code
designed for small businesses with a
modest number of shareholders. The
most important feature of subchapter
S is that it eliminates the double tax-
ation faced by corporations. Sub-
chapter S businesses are taxed only at
the shareholder level.

Congress made this provision avail-
able to banks 3 years ago. Since then,
nearly 1,000 small banks have con-
verted from C corporations to S cor-
porations. Unfortunately, many more
would like to convert. They are pre-
vented from doing so by a number of
remaining obstacles in the tax law.

My legislation would change this by
making subchapter S available to
many more banks. | will be working
closely with Senator GRAMM and the
Finance Committee in the months to
come in an attempt to include this leg-
islation in a tax bill.

Mr. President, | will include a full de-
scription of the provisions of my bill at
the end of these comments.
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I also want to talk briefly about one
additional matter that has come to my
attention. This is a proposal to permit
banks to be organized as limited liabil-
ity companies, or LLCs. LLCs were
first created in the mid-1980s and have
spread throughout the Nation. Vir-
tually every State now permits busi-
nesses to be organized as LLCs, as well
as corporations and partnerships. The
tax benefit of an LLC is similar to that
of a subchapter S corporation. Double
taxes are eliminated and taxes are paid
at the level of the owners. Up to this
point, Federal law had limited banks to
the corporate form.

In recent years, a number of experts
have questioned this restriction, and
there appear to be good reasons why we
may wish to examine permitting small
banks to be organized as LLCs.

I will provide the chairman with lan-
guage on this point and ask that he
take a good look at it. | want to thank
Chairman GRAMM, once again, for his
hard work on this bill. 1 have been
pleased to be a member of the Banking
Committee, and | am pleased to sup-
port the legislation.

Mr. President, | ask unanimous con-
sent that an explanation of my legisla-
tion be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SMALL BUSINESS AND FINANCIAL INSTITUTIONS
TAX RELIEF ACT OF 1999 LEGISLATION ToO
REDUCE THE FEDERAL TAX BURDEN ON
SMALL BANKS
This legislation expands Subchapter S of

the IRS Code. Subchapter S corporations do

not pay corporate income taxes, earnings are
passed through to the shareholders where in-
come taxes are paid, eliminating the double
taxation of corporations. By contrast, Sub-
chapter C corporations pay corporate income
taxes on earnings, and shareholders pay in-
come taxes again on those same earnings
when they pass through as dividends. Sub-
chapter S of the IRS Code was enacted in

1958 to reduce the tax burden on small busi-

ness. The Subchapter S provisions have been

liberalized a number of times over the last
two decades, significantly in 1982, and again
in 1996. This reflects a desire on the part of

Congress to reduce taxes on small business.
This S corporation legislation would ben-

efit many small businesses, but its provi-

sions are particularly applicable to banks.

Congress made S corporation status avail-

able to small banks for the first time in the

1996 ““Small Business Job Protection Act”

but many banks are having trouble quali-

fying under the current rules. The proposed
legislation:

Permits S corporation shares to be held as
Individual Retirement Accounts (IRAs), and
permits IRA shareholders to purchase their
shares from the IRA in order to facilitate a
Subchapter S election.

Clarifies that interest and dividends on in-
vestments maintained by a bank for liquid-
ity and safety and soundness purposes shall
not be “‘passive’ income. This is necessary
because S corporations are restricted in the
amount of passive investment income they
may generate.

Increases the number of S corporation eli-
gible shareholders from 75 to 150.

Provides that any stock that bank direc-
tors must hold under banking regulations
shall not be a disqualifying second class of
stock. This is necessary because S corpora-
tions are permitted only one class of stock.
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Permits banks to treat bad debt charge
offs as items of built in loss over the same
number of years that the accumulated bad
debt reserve must be recaptured (four years)
for built in gains tax purposes. This provi-
sion is necessary to properly match built in
gains and losses relating to accounting for
bad debts. Banks that are converting to S
corporations must convert from the reserve
method of accounting to the specific charge
off method and the recapture of the accumu-
lated bad debt reserve is built in gain. Pres-
ently the presumption that a bad debt
charge off is a built in loss applies only to
the first S corporation year.

Clarifies that the general 3 Year S corpora-
tion rule for certain ‘“‘preference’ items ap-
plies to interest deductions by S corporation
banks, thereby providing equitable treat-
ment for S corporation banks. S corpora-
tions that convert from C corporations are
denied certain interest deductions (pref-
erence items) for up to 3 years after the con-
version, at the end of three years the deduc-
tions are allowed.

Provides that non-health care related
fringe benefits such as group-term life insur-
ance will be excludable from wages for
‘““more-than-two-percent’” shareholders. Cur-
rent law taxes the fringe benefits of these
shareholders. Health care related benefits
are not included because their deductibility
would increase the revenue impact of the
legislation.

Permits Family Limited Partnerships to
be shareholders in Subchapter S corpora-
tions. Many family owned small businesses
are organized as Family Limited Partner-
ships or controlled by Family Limited Part-
nerships for a variety of reasons. A number
of small banks have Family Limited Part-
nership shareholders, and this legislation
would for the first time permit those part-
nerships to be S corporation shareholders.

Permits S corporations to issue preferred
stock in addition to common. Prohibited
under current law which permits S corpora-
tions to have only one class of stock. Be-
cause of limitations on the number of com-
mon shareholders, banks need to be able to
issue preferred stock in order to have ade-
quate access to equity.

Reduces the required level of shareholder
consent to convert to an S corporation from
unanimous to 90 percent of shares. Non-con-
senting shareholders retain their stock, with
such stock treated as C corporation stock.
The procedures for consent are clarified in
order to streamline the process.

Clarifies that Qualified Subchapter S Sub-
sidiaries (QSSS) provide information returns
under their own tax id number. This can help
avoid confusion by depositors and other par-
ties over the insurance of deposits and the
payer of salaries and interest.

Mr. ALLARD. Mr. President, | yield
back my time.

Mr. SCHUMER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mr. SCHUMER. Mr. President, | rise
to address the issue of the financial
services legislation now before us. Like
many of my colleagues, Mr. President,
this marks my 19th year of trying to
improve financial services. We haven’t
done much in 19 years, but | am hoping
this 20th year is the charm.

Today, however, regrettably | have a
few doubts. As much as anyone in the
Senate, | want to see modernization
pass, and | want to see it pass now. The
bill is critical to the vitality of New
York’s economy. New York City is the
financial capital of the world.
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As | have said time and time again,
financial modernization legislation is
critical to ensuring that our financial
institutions are competitive at home
and abroad. Because of the
entrepreneurialness of America, par-
ticularly in financial services, we
dominate the world. Hundreds of thou-
sands, if not millions, of people are em-
ployed in every one of the 50 great
States because of our dominance in
this area. And even as things that have
happened in America spread to Europe
and Asia, it is more and more Amer-
ican companies that are taking the
lead and doing them. That is because
we are technologically, entrepreneur-
ially, and in innovation ahead of just
about every other country in the world
in financial services. So today we are
the financial capital. We are the lead-
ers. But we may not be tomorrow. Our
superiority is not some historical in-
evitability. We need to compete in
order to win. And we cannot compete
in the present context of the laws.

Mr. President, when | came to the
Congress in 1981, | was strongly sup-
portive of the Glass-Steagall law. It
seemed to me very simple—that while
my inclination would be to allow finan-
cial institutions to do whatever they
chose, they should not take part in
risky activities with insured dollars. In
those days, many of the banking insti-
tutions in the country wanted to use
their insured dollars for the riskiest of
activities. Some of us, even back in the
early eighties, warned against it, and
we were like voices against the wind.

I will never forget an amendment of
the Banking Committee in the House,
sponsored by the gentleman from Lou-
isiana, Mr. Roemer, and myself, that
said no S&L, for instance, could use in-
sured dollars for equity investments in
real estate. It lost by one vote. Had it
passed, America would have saved $200
billion.

But as a result of the awful S&L cri-
sis, we were able to come closer to-
gether on financial services. One of the
great ironies is that in the early
eighties, when many had said let every-
body do everything, even with insured
dollars, and they deadlocked with
those of us who felt—some felt that
each institution should be pigeon-
holed, but others felt don’t pigeon-hole
institutions but pigeon-hole insured
dollars and make sure they only go to
low-risk types of activities. But the
S&L crisis allowed us to come together
because everyone realized that insured
dollars should not be used for risky ac-
tivities.

And so in the early and middle nine-
ties, legislation was crafted that al-
lowed institutions to underwrite, sell,
and even be agents for all varieties of
financial services, but that successfully
walled off insured dollars from the rest.
This is good legislation. And so in the
last few years, I—who was regarded, |
guess, as one of the leading opponents
of modernization—became an advocate.
I was proud to support the moderniza-
tion bill that reached the floor of the
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House last year. In fact, | persuaded a
good number of my New York col-
leagues to support it and it passed by
one vote.

We found a good model, Mr. Presi-
dent; we ought to stick with it. There
was balance in that model. There was
bipartisanship in that model. It
worked. Yet, we come here to the floor
of the Senate today, with financial
services at risk. They are at risk be-
cause even though we had a plan that
had almost everyone’s support, that is
not the bill coming to the floor today.

One of the main sticking points is
CRA. CRA is supported by most of the
financial institutions in my State,
while those who seek to lift CRA say
that it is a terrible burden for the fi-
nancial institutions. | seem to hear
that more from some of my colleagues
in the Senate than from the institu-
tions that it is supposed to help. In
fact, if you surveyed the major banks
and major insurance companies and
major securities firms in my State of
New York, almost every one would say
they were happy to support last year’s
H.R. 10 and would be happy to support
it again this year.

They realize that CRA has been an
important tool for building commu-
nities across America. It has been at
work in my State, whether it be in the
inner city, which in the past was
starved for capital, or whether it be in
rural areas, also starved for capital. In-
dividuals, homeowners, small builders,
small business people, from the Adiron-
dack Mountains and from the South
Bronx, have come and said, ‘‘Senator,
make sure we keep CRA.”

The amazing thing is that CRA has
worked. While in the past financial in-
stitutions, banks, would write off
whole areas because it was hard to find
the good loans, the economical loans,
CRA forced them to go in and now they
find they are making money by lending
money in rural areas and inner-city
areas. So it works. All of a sudden, we
see that these provisions, widely ac-
cepted by the industry, widely accepted
in a bipartisan measure in the House
this year, accepted last year by the
Senate Banking Committee by a 16-2
vote margin, are ready to scuttle the
whole bill.

Let me say this: | fear that the Com-
munity Reinvestment Act provisions in
the bill before us would doom mod-
ernization’s failure once again, doom
modernization to partisanship, doom
modernization to a Presidential veto.
It cannot and should not be the mon-
key wrench that grinds modernization
to a halt. CRA or removing CRA should
not be the monkey wrench that grinds
modernization to a halt.

| greatly respect the views of our
chairman. He is a towering intellect—
somebody | joust with on many occa-
sions and have always done it in a re-
spectful way so that we each enjoyed it
and went away shaking hands.

| say to my chairman that | under-
stand his strongly held views. But if
you believe that financial moderniza-
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tion is important, given the consensus
that CRA has built through most parts
of this country and among most Mem-
bers of both parties—the House, for in-
stance, passed a bill with a similar
CRA provision as the Sarbanes sub-
stitute by a 51 to 8 margin—I ask the
chairman to reexamine it, and again
not have his strong feelings about CRA
be the monkey wrench that undoes the
whole financial services construct.

Strangely enough, it is not the pas-
sions of the many in the House but
rather the passions of the few in the
Senate that are causing us problems
today. This is a reversal of what has
usually happened.

The bill’s provisions that undermine
CRA will clearly cause a Presidential
veto. It caused all of the Democrats on
the committee to vote against the bill.

One thing we have learned in finan-
cial services in this long, tortuous, and
sad history is that unless we have bi-
partisan support, a bill such as this
with so many conflicting interests will
fail. It is my hope we can today move
this bill forward by setting aside par-
tisanship and confrontation and replac-
ing it with pragmatism and com-
promise.

There are certain provisions in the
Democratic substitute that | don’t par-
ticularly like. | am giving serious
thought to the affiliate op-sub issue. In
the past | have strongly been for the
affiliates for the same Glass-Steagall
reasons | mentioned before. | talked to
the Secretary of the Treasury, who
feels strongly on the other side, and he
has modified the bill to meet some of
the objections | have. But | don’t want
to let my views on that issue hold up
the bill.

It is my hope similarly with CRA
that we will act with dispatch. It is my
hope that the Senate will adopt the
CRA provisions of the Democratic sub-
stitute and we can move this bill for-
ward to conference assured that we
have created a bill that has sufficient
support to pass the Senate on a bipar-
tisan basis, assured that we have cre-
ated a bill that will finally, after 20
years, be signed into law.

Thank you, Mr. President.

Mr. SARBANES addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. Mr. President, we
have been trying to accommodate
Members who wish to make opening
statements. We have been forbearing
on offering the substitute, which is in
order under the agreement as the first
amendment. | guess | am really just
trying to let colleagues know that | am
sort of close to being ready to offer the
substitute. | don’t know whether there
are others who want to make an open-
ing statement before we get to that. |
see the Senator from Nebraska may be
interested in doing so. | withhold. Ob-
viously, Members, once the substitute
is offered, can make statements, too.
But | withhold. | see the Senator is
seeking recognition.
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Mr. ALLARD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. Mr. President, on this
side | think we have at least two Mem-
bers right now who want to be recog-
nized to make opening statements. |
request we go ahead and give them an
opportunity to do that.

Mr. HAGEL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. HAGEL. Thank you, Mr. Presi-
dent.

Mr. President, | rise today in support
of S. 900, the Financial Services Mod-
ernization Act of 1999. As a member of
the Senate Banking Committee, | am
proud to have played a small role in
writing this bill.

America’s financial services compa-
nies operate under a regulatory regime
that dates back to the Great Depres-
sion. Our banks, insurance, and securi-
ties firms are bound by artificial bar-
riers that do not recognize the current
realities of the global marketplace.
The reality is this: That the line sepa-
rating these industries have been
blurred by the evolution of new finan-
cial products and technology.

Securities firms, insurance compa-
nies, and banks already affiliate with
one another, because the marketplace
demands it. However, these affiliations
cannot lead to full and fair competi-
tion or the full potential benefits for
consumers because of the Glass-
Steagall Act and its legal barriers.

Clearly, it is time for Congress to
modernize U.S. financial service regu-
lations and introduce full and open
competition across the banking securi-
ties and insurance industries. S. 900
would accomplish that.

Passage of this bill will benefit con-
sumers in two basic ways: First, allow-
ing competition among banks, securi-
ties firms, and insurance companies
will lead to lower costs and higher sav-
ings for consumers. Second, this com-
petition will strengthen our financial
service firms that are integral to the
health of the American economy.

A 1995 Bureau of Economic Analysis
report estimated that increased com-
petition in the financial services indus-
try would save consumers nearly $3 bil-
lion a year. | realize, Mr. President,
that $3 billion may not seem to be a
large figure around here, but in places
such as Scottsbluff, NE, and other
towns in my State that is real money.

If we don’t modernize our laws gov-
erning the delivery of financial serv-
ices, then we will put our companies
and our industries at a severe dis-
advantage in the global arena.

Today, the United States is the world
leader in financial services. We must
not jeopardize this position through
congressional inaction. Just as exports
of manufactured goods and commod-
ities have become increasingly impor-
tant to the growth of our Nation’s
economy, so are our exports of finan-
cial services very important to our
economy’s growth.
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Our global position was strengthened
by the conclusion of a historic finan-
cial services side agreement to the
Uruguay Round of GATT. It is ironic
that the United States pushed hard for
this agreement to reduce barriers to
competition abroad while our domestic
market continues to operate under a
1930s regulatory regime. It is time to
tear down barriers to competition in
our domestic markets and ensure that
our industries are able to continue to
compete at home and abroad.

The members of the Senate Banking
Committee took a hard look at this im-
portant issue surrounding financial
modernization. S. 900 balances the
sense of urgency surrounding passage
of financial services reform legislation
with the need to ensure that the legis-
lation responds to future marketplace
dynamics and not just to today’s reali-
ties and political pressures.

Is this legislation perfect? No, it is
not perfect. There are far too many
competing and important interests in-
volved in this legislation. And perfec-
tion means different things to different
people. But this bill does achieve a
very workable and relevant and real-
istic balance between the politics of fi-
nancial modernization and sound pub-
lic policy.

Some of my colleagues have alleged
that this bill is only going to help large
financial institutions and will not help
small banks. This is not true. S. 900 in-
cludes some very important changes,
for example, to the Federal home loan
bank system. These changes are very
important to small banks everywhere
across this country, not just in the
rural States, such as my State of Ne-
braska, but in urban communities and
large cities as well.

The Federal home loan bank provi-
sions in S. 900 will strengthen local
community banks that are vital to the
economic growth and viability of all
communities. They will ensure that in
an era of banking megamergers, small-
er banks are able to compete effec-
tively and continue to serve their cus-
tomers’ lending needs.

These provisions are supported by all
of the major banking trade organiza-
tions. There are many specific dynam-
ics to improving the marketplace and
the ability for the small institutions to
compete. Many of my colleagues this
afternoon have detailed those changes
rather well.

It is important, Mr. President, to
modernize our financial service laws to
ensure that our companies can compete
in this new global marketplace. As bar-
riers to trade come down, our financial
service firms must be prepared to take
advantage of new global opportunities.

Congress can help them prepare by
giving them the flexibility they so des-
perately need. S. 900 provides this flexi-
bility. 1 urge my colleagues to support
its speedy passage.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. DOMENICI. Mr. President, | am
not a member of the Banking Com-
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mittee, although | have served there
from time to time. | don’t have an
opening statement in the normal sense
of the word because | don’t intend to
address the specific provisions in the
bill, but rather to say to those who are
on the committee, and in particular
the chairman of the committee, Sen-
ator GRAMM, while many may not un-
derstand and appreciate the signifi-
cance of the banking and financing in-
stitutions of the United States, and
some may even come to the floor, as
my good friend, Senator WELLSTONE,
and talk about when we might get on
to some business in the Senate that
really helps people, that prompted me
to come down and talk about some-
thing that | think is very, very people-
oriented.

As a matter of fact, | have given a
number of talks to fellow Americans.
When | have asked, what do you think
is the most significant thing institu-
tionally about the United States that
contributes to the opportunities we
have in our daily lives to live better
lives? Then | answer for them and say,
it is the financing system in the United
States.

There is no doubt about what helps
the average man buy a car, buy a
house, make renovations to his house,
perhaps even buy a second cabin, or a
second car for his children, those
things which, when added up, make
America the most prosperous Nation
on Earth, the country that has people
with more material wealth—if that is
what measures the validity of a soci-
ety—than any other nation in the
world. It is that we can finance pur-
chases. We can finance what we buy,
we can pay for it over time, and of late
we are getting the interest rates down
where they ought to be, as low as pos-
sible.

This is the best thing for Americans
in their day-by-day life which permits
them to use their salary and their
earnings in a way that will let them
spread out the costs of items that they
need over a period of time, with a rea-
sonable and rational finance plan.

It is absolutely important that from
time to time, even though in the Con-
gress we don’t like to legislate items
like a brand-new banking and finance
bill—it is tedious for some, it is dif-
ficult, and for many it doesn’t even
seem like anything exciting we ought
to be doing in the Senate. However, re-
alizing what it does for our people, it
ought to be full speed ahead to get to
the floor with a good bill to modernize
the banking and financing system of
this country.

Earlier in our history, almost every-
thing was financed through banks and
the type of institutions that are prin-
cipally the subject matter of this bill.
Because we didn’t modernize the sys-
tem soon enough, financing is done in
various ways—perhaps there is more fi-
nancing done outside the banking sys-
tem than there is in the banking sys-
tem per se. Insurance companies do fi-
nancing; companies that are big
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enough do their own financing of appli-
ances; clearly, institutions that are not
banks and not subject to banking rules
or financing purchases.

When it comes to measuring a coun-
try’s long-term success and the inter-
national markets and the day-by-day
availability of good credit and sound-
ness of our economy, we have to always
look to the banking system. As a mat-
ter of fact, just think a moment of the
past 3 years when things have gone
wrong in other countries, when some of
these countries went almost totally
bankrupt. What led such failures? It
was frequently led by the failure of
their banking system. That should say
something when we see that all around
us.

Why is the country of Japan, that
many people 15 years ago said we
should mimic—obviously we don’t
choose to speak that way today; |
never spoke about it even 15 years
ago—what has happened to Japan
today? They don’t want to face up to
the fact their financing institutions
are in a state of chaos, if not bank-
ruptcy. It is tough for them to admit.

We didn’t want to admit it when our
savings and loans were going bankrupt.
We didn’t want to come up with the
money it took to bail out the deposi-
tors who were guaranteed their money,
up to $100,000, who financed the S&L
banking system in the United States,
but we finally did it. We saved it. We
spent a lot of money doing it.

In a very real sense, those who are
managing this bill, including my good
friend from Maryland, Senator SAR-
BANES, and obviously the chairman,
who | have already mentioned, are con-
tributing a very vital quality to Amer-
ican life by trying to modernize the fi-
nancial and banking system of the
United States.

As my good friend from Nebraska
said, what we have is too old, too an-
cient. It is not modern. It is not taking
care of modern problems. It is not help-
ing banks grow in a way they can and
should to be modern institutions of fi-
nancing.

I commend and laud those on the
committee who have worked hard. |
hope even with our differences we will
get a bill. 1 read a letter from the
President saying if certain things are
in the bill, he will veto it. This letter
was directed to the distinguished chair-
man, Senator GRAMM. We know the ex-
ecutive branch has a couple of strong
feelings about this bill; perhaps the
Senate has equally strong feelings
about the same items.

On the other hand, I believe when we
are finished and go to conference and
work this through with the House and
with the administration in an effort to
get a bill that is sound, reform-minded,
modern and yet protects certain inter-
ests that the banking system is cur-
rently helping and protecting, we will
get a bill. The opportunity doesn’t
come very often for Congress to reform
a significant portion of our capitalist
system.
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I will make one other observation.
For anyone who doesn’t think capital—
which is the substance of banks—isn’t
important to a capitalist society, let
me suggest that the last 3 years ought
to prove it up in America in spades.
While many economies in the world
were in a state of bankruptcy, couldn’t
buy our goods and were having great
economic difficulty, what happened to
America? Our consumers bought more
rather than less. Interest rates went
down rather than up. There was more
money for almost any venture desired
because the banking system in our
country was the greatest safe haven for
capital that the world has ever seen.
That meant anyone with extra money
sent it here. Thus, that money was
available to finance purchases in
America, bring interest rates down
rather than up.

The question is, What will happen
when the world economy goes the other
direction? Frankly, we ought to have a
modernized banking system when that
occurs. It is predicted that America’s
prosperity may turn a little bit in the
wrong direction within 3 to 5 years. If
it lasts 5 years, it will be astronomical
in terms of a previous growth period.
We have learned that the availability
of a lot of capital in a capitalist system
such as ours can make this economy
grow and prosper in a way we had never
quite figured out until we became al-
most totally dependent upon that.

There are signs all over the place
that this great opportunistic land of
ours needs a good, sound, solvent, and
modern banking system. | came down
to make sure those listening under-
stand this is not a bill for bankers.
This is not a bill for rich people. This
is a bill to let a banking and finance
system work for Americans—whether
they are financing a home, whether
they are moderate-income people,
whether they are financing an edu-
cation for their kids, whatever it may
be. We have to have a sound set of fi-
nancial rules in America for Americans
to grow and prosper.

American business needs to borrow
money, and clearly a banking system
has to be ready and able to do that for
the American business people here and
abroad. It cannot be done with a sys-
tem that is hog tied with ancient rules
and regulations that don’t meet to-
day’s times.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. ALLARD. | thank both my Re-
publican colleagues for great state-
ments. | think the Senator from New
Mexico reminded us of the successes of
our banking system and how we should
appreciate it. | think he made a very
good statement. My colleague from Ne-
braska, who is working real hard on
the Banking Committee with the chair-
man and all members on the Banking
Committee, | appreciate his effort and
help on these very important issues. He
has contributed considerably to this
legislation.

I yield the floor.
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The PRESIDING OFFICER. The Sen-

ator from Maryland.
AMENDMENT NO. 302

Mr. SARBANES. Mr. President, pur-
suant to the order that is governing
our consideration of this bill, at least
currently, I send an amendment in the
nature of a substitute to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maryland [Mr. SAR-
BANES], for Mr. DAscHLE, for himself, Mr.
SARBANES, Mr. DobD, Mr. KERRY, Mr. BRYAN,
Mr. JOHNSON, Mr. REED, Mr. SCHUMER, Mr.
BAYH and Mr. EDWARDS proposes an amend-
ment numbered 302.

Mr. SARBANES. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘“‘Amend-
ments Submitted.”’)

The PRESIDING OFFICER (Mr.
SMITH of Oregon). The Senator from
Maryland.

Mr. SARBANES. Mr. President, as |
have indicated earlier in the course of
the opening debate on this issue, we
are very anxious on our side to have fi-
nancial service modernization legisla-
tion, and most of us subscribe to the
proposition of allowing affiliations be-
tween banks, security firms, and insur-
ance companies.

However, as | have indicated, that is
not the only issue before us. We have
to consider that question in the con-
text of addressing important questions
of providing credit in all communities
in our country; namely, the Commu-
nity Reinvestment Act issue. We have
to consider how these activities are to
be done, whether they are to be done
solely in an affiliate, outside of the
banking structure, or whether banks
will have the opportunity either to use
the affiliate or to do it in an operating
subsidiary. We have the important
issue of the long historical separation
between banking and commerce, which
has prevailed in this country. And we
have other aspects of the legislation
which | think are of importance, in-
cluding important provisions with re-
spect to consumer protection.

As we have indicated earlier, we were
not able to support this legislation in
the committee and the legislation was
brought to the floor on an 11-to-9 vote.
The alternative, which we have now of-
fered, just offered, and which is at the
desk, is, in effect, the bill that the
committee reported last year on a 16-
to-2 vote with the one substantial
change of providing for the operating
subsidiary approach. That is now con-
tained in the alternative, the sub-
stitute amendment which | have sent
to the desk.

Last year some very careful com-
promises were worked out in order to
move this legislation forward on a con-
sensus basis. Unfortunately, that has
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not been the case this year, and the
legislation that was developed in the
committee was reported by the major-
ity but contained no supporting vote
from any of the Democratic members
of the committee. The proposal before
us, S. 900, the bill from the committee,
is strongly opposed by a great number

of civil rights groups, community
groups, consumer organizations, and
local government officials. People

within the financial services industry
have mixed views on some of the provi-
sions of S. 900, and of course the Presi-
dent has indicated that he will veto the
committee bill.

Unfortunately, we have this sharp
contrast with last year’s bipartisan ap-
proach. | think it is fair to say that
none of the industry association groups
oppose the substitute. They have been
caught in the switches, so to speak, on
this issue, and subjected to consider-
able persuasion. But | think it is fair to
say that the provisions that are in the
substitute will pass muster. These pro-
visions also are fairly close to what the
House Banking Committee has done by
a 51-to-8 bipartisan vote. So we think
the approach contained in the sub-
stitute just sent to the desk stands the
greatest chance of finally being en-
acted into law. This substitute amend-
ment, in effect, would put us on a path,
at the end of which we could obtain the
President’s signature and get legisla-
tion.

Let me briefly seek to contrast the
substitute and S. 900, the bill brought
from the committee. It should be clear-
ly understood that there is an intense
view on this side of the aisle, and | be-
lieve shared by at least a few on the
other side of the aisle, that the Com-
munity Reinvestment Act has really
been a very significant and construc-
tive public policy. It has improved the
availability of credit in low- and mod-
erate-income communities. There is
example after example, and we will put
those in the RECORD as this debate de-
velops, where the CRA lending and in-
vestments have brought life to pre-
viously neglected communities and
given people not only hope, but the
ability to move up the American ladder
of opportunity. It has helped to allevi-
ate credit needs and improve services
in rural areas and on Native American
reservations. It has had a significant
impact on home ownership amongst
minority groups, African Americans
and Hispanic Americans, whose num-
bers in terms of home ownership have
increased dramatically, and everyone
who goes and observes that phe-
nomenon reports back that the CRA
has had a considerable role to play in
that very important objective.

The President has stated:

[W]e should all be proud of what [CRA] has
meant for low and moderate-income Ameri-
cans of all races. Although we still have a
long way to go in bringing all Americans
into the economic mainstream, under CRA
the private sector has pumped billions of dol-
lars of credit to build housing, create jobs
and restore hope in communities left behind.
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It is for this reason that farm groups,
labor unions, mayors all across the
country, community development cor-
porations, Hispanic  organizations,
Asian American, Native American—
this has had a significant impact on
the Indian reservations across the
country—and civil rights groups all
support retaining the effectiveness of
CRA.

I will include in the RECORD at the
end of my remarks letters from these
various organizations detailing their
very strong view about CRA, and in ef-
fect their support for this substitute.

The substitute requires that banks
should have at least a satisfactory CRA
rating before they can affiliate with se-
curities and insurance firms, and that
they would have to maintain that rat-
ing to continue the new affiliation.
These provisions are essential in order
to maintain the effectiveness of CRA
within the expanded holding company
structure. Capital, management, and
CRA performance are at issue when an
institution files an application for de-
posit insurance, a charter, a merger, an
acquisition or other corporate reorga-
nization, a branch or the relocation of
a home office or branch.

If you are going to allow banks for
the first time in a comprehensive way
to engage in insurance and securities
activities, then it is important that
those banks, before they can do that,
meet the CRA test. Otherwise, you are
going to have a situation in which fi-
nancial institutions could enter into
additional activities, even if they were
deficient in their CRA performance.

As the FDIC Chairman, Donna
Tanoue stated:

The bank and thrift regulatory agencies
consistently take into account an insured in-
stitution’s record of performance under CRA
when considering an application to open or
relocate a branch, a main office, or acquire
or merge with another institution. As this
legislation would enable institutions to
enter into additional activities, it would
seem consistent that CRA compliance should
continue to be a determining factor.

Last year, we worked out these CRA
provisions in the bill that was reported
out of the committee. And the con-
sensus, a 16-2 vote, contained these im-
portant CRA provisions.

This year, the provision requiring a
satisfactory rating as a precondition of
expanded affiliations is absent from
the committee-reported bill. There are
two provisions in the committee-re-
ported bill which we feel very strongly
contribute to undermining the applica-
tion of CRA.

This substitute amendment, unlike
the committee bill, requires banks
have and maintain satisfactory CRA
ratings in order to engage in and main-
tain expanded affiliations. To fail to do
so would allow banks, for the first
time, to move out in terms of the ac-
tivities they can engage in, in a com-
prehensive way—both securities and in-
surance—without the bank that is
going to do that having to meet the
CRA test.

It does not apply, the CRA, to the in-
surance and securities activities, al-
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though many CRA advocates want to
do exactly that. It only requires that
the bank, as a condition of affiliation,
meet the CRA performance standards.

As Secretary Rubin has stated:

If we wish to preserve the relevance of CRA
at a time when the relative importance of
bank mergers may decline and the establish-
ment of non-bank financial services will be-
come increasingly important, the authority
to engage in newly authorized activities
should be connected to a satisfactory CRA
performance.

Let me turn to the other CRA issues
that are, in effect, posed by the sub-
stitute as compared to the committee-
reported bill.

The second provision of the com-
mittee bill that weakens CRA is its
safe harbor for banks with a ‘“‘satisfac-
tory’” or better CRA rating. This is,
banks would be deemed in compliance
with CRA if they had in each of their
three preceding examinations received
a satisfactory rating. Groups, in fact,
would not be able to comment about
CRA performance unless they could
carry the very heavy burden of pro-
viding substantial, verifiable informa-
tion to the contrary.

The Federal bank regulatory agen-
cies oppose this provision. They agree
that a satisfactory CRA rating is not
conclusive evidence that a bank is
meeting the credit needs of all of its
communities. On the contrary, they
welcome comments from the public re-
garding the CRA performance of the in-
stitutions they supervise.

For example, Ellen Seidman, Direc-
tor of the Office of Supervision said:

[wle generally find that the information
received from those few who do comment on
applications is relevant, constructive, and
thoughtful, and frequently raise issues that
need to be considered. In order for us to
reach a supportable disposition on an appli-
cation, and satisfy our statutory responsibil-
ities, we need to have public input.

Public comment is especially useful
in the case of large banks serving mul-
tiple markets, because regulators sam-
ple only a portion of these markets to
determine the institution’s CRA rat-
ing. Public comment provides an op-
portunity for community members to
point out facts and data that may have
been overlooked in a particular exam-
ination.

In fact, the provision that is in the
committee bill would preclude looking
at anything that took place prior to
the past examinations if those exami-
nations produced a satisfactory rating.

It is very clear that this safe harbor
provision of the committee bill would
stifle public comment on banks’ and
thrifts’ CRA performance. This is so
because nearly all banks and thrifts re-
ceive satisfactory or better CRA rat-
ings, well up into the 90s, 90-percentile
figures.

The committee majority asserts that
the public comment process has been
routinely abused, but that assertion is
not supported by the record. We get
these sort of examples that are brought
in. There has never been a full-scale
hearing on this issue. All of the statis-
tical information from the regulatory
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agencies indicate that there has not
been abuse of the public comment proc-
ess. The vast majority of applications
reviewed on CRA grounds are approved
in a timely manner. Many do not re-
ceive any adverse comments. Very few
applications that receive adverse CRA
comments are delayed.

The substantial, verifiable informa-
tion would really knock community
groups and ordinary citizens out of
being able to comment in any mean-
ingful way. As the FDIC Chairman
Tanoue stated, ‘‘Public comments re-
lating to CRA should not bear a burden
of proof that is not imposed on public
comment related to any other aspect of
a bank’s performance.”

The regulators take in all these com-
ments and then they make their judg-
ment. There seems to be a presumption
here that when people come in and
make a comment that somehow they
then carry the day. Nothing could be
further from the truth. The regulators
collate all these comments, consider
them, and proceed to make their judg-
ment. And the number of instances in
which CRA has been raised is a very
small percentage of the total.

The third way in which the com-
mittee bill attacks CRA is the exemp-
tion for rural institutions with less
than $100 million in assets. This would
obviously have very severe con-
sequences for low- and moderate-in-
come rural communities which depend
heavily on small banks for their credit
needs.

It is asserted that these small banks,
by their nature, serve the credit needs
of their local communities. However,
historically, in the ratings made by the
regulators, small banks have received
the lowest CRA ratings. Although
many small banks do serve the needs of
their communities, observers note that
some small banks often invest in
Treasury bonds rather than in their
own communities.

Some have argued that you need an
exemption in order to relieve the regu-
latory burden. The fact of the matter
is, as the Federal bank regulators re-
vised the CRA regulations in 1995 to re-
duce the cost of compliance for small

banks, the new rules provided a
streamlined examination for small
banks. They exempted small banks

from reporting requirements. And they
emphasized the institution’s actual
performance rather than paperwork.

The FDIC, the OTS, and the OCC sup-
port the application of CRA to small
banks. FDIC Chairman Tanoue stated:

Although the vast majority of institutions
satisfactorily help to meet the credit needs
of their communities, not all institutions
may do so over time, including small institu-
tions. Some institutions may unreasonably
lend outside of their communities, or arbi-
trarily exclude low- and moderate-income
areas or individuals within their commu-
nities. We believe that periodic CRA exami-
nations for all insured depository institu-
tions, regardless of asset-size, are an effec-
tive means to ensure that institutions help
to meet the credit needs of their entire com-
munities, including low- and moderate-in-
come areas.
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Before | turn to that subject, let me
again stress how critical the flow of
credit, which has resulted from CRA,
has been to the redevelopment of low-
and moderate-income areas. The bill
brought out of the committee, S. 900,
would really close down opportunity
for large numbers of people in these
low- and moderate-income commu-
nities to really improve themselves, to
move to home ownership, to open small
businesses, to carry out the sort of
community renewal which gives them
a better neighborhood in which to live.

I have heard these assertions, but we
can take you through instance after in-
stance in which the impact of CRA has
been such as to provide hope to com-
munities and to lift them up and to en-
able people to move up the ladder of
opportunity. | do not know what could
be more consistent with an American
goal or objective than to give people
this opportunity to advance. And par-
ticularly the financial institutions,
which are subject to these CRA re-
quirements, are prepared to abide by
them. Many of them have given testi-
mony about the beneficial impact it
has had on the community and the ben-
eficial impact on their relationship
with the community.

Let me turn to the banking and com-
merce issue. Another aspect of the
committee bill—and this is an impor-
tant part of the substitute—that differs
significantly from the substitute
amendment is its approach to the sepa-
ration of banking and commerce. In an
important respect, the committee bill
breaches the separation of banking and
commerce, and this could lead to bi-
ased lending decisions and may well ul-
timately put the taxpayer-backed de-
posit insurance funds at risk.

Now, this separation of banking and
commerce is a longstanding principle
in American law, dating back over now
almost 140 years to the National Bank
Act of 1864, which specifically forbids
banks to engage in or invest in com-
mercial or industrial activities. Under
existing law, a commercial firm, such
as General Motors or Microsoft, may
not own a bank or be owned by a bank.
We have tried to draw a line there.
There has been some fuzzing of that
line, but not much.

In 1956, the Congress enacted the
Bank Holding Company Act, which pro-
hibited commercial firms from owning
banks and prohibited holding compa-
nies owning two or more banks from
owning commercial firms. This policy
was strengthened by the Bank Holding
Company Act Amendments of 1970,
which extended the prohibition on own-
ing commercial firms to holding com-
panies owning just one bank. In other
words, it drew a very sharp line.

In submitting the 1970 amendments,
President Nixon said:

The strength of our banking system de-
pends largely on its independence. Banking
must not dominate commerce or be domi-
nated by it.

Now, why do we have this principle of
separating banking and commerce in
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U.S. law? Because allowing banks to af-
filiate with commercial firms raises
concerns relating to risk to the deposit
insurance fund, the impartial granting
of credit, unfair competition, and con-
centration of economic power. A bank
affiliated with a commercial firm
would have an incentive to make loans
to that firm, even if the firm were less
creditworthy than other borrowers.
The bank would have a similar incen-
tive not to lend to the firm’s competi-
tors, even if they were creditworthy.

Financial experts have pointed out
these dangers. Secretary Rubin testi-
fied that mixing banking and com-
merce:

. . might pose additional, unforeseen and
undue risk to the safety and soundness of the
financial system, potentially exposing the
federal deposit Insurance funds and tax-
payers to substantial losses. . . . Equally un-
certain is the effect such combinations
might have on the cost and availability of
credit to numerous diverse borrowers and on
the concentration of economic resources.

The leading economist Henry Kauf-
man warned that mixing banking and
commerce would lead to conflicts of in-
terest and unfair competition in the al-
location of credit. In his view:

. . . alarge corporation that controls a big
bank would use the bank for extending credit
to those who can benefit the whole organiza-
tion. . The bank would be inclined to
withhold credit from those who are or could
be competitors to the parent corporation.
Thus, the cornerstone of effective banking,
independent credit decisions based on objec-
tive evaluation of creditworthiness, would be
undermined.

Public interest groups have made the
same point. Consumers Union testified
that it opposes:

. permitting federally-insured institu-
tions to combine with commercial interests
because of the potential to skew the avail-
ability of credit, conflict of interest issues,
and general safety and soundness concerns
from expanding the safety net provided by
the government.

The difficulties experienced in Asia
demonstrate the risks associated with
mixing banking and commerce. Both
Secretary Rubin and Chairman Green-
span testified that the financial crisis
in Asia was made worse by imprudent
lending by banks to affiliated commer-
cial firms. In other words, if you cross
that line and put the commercial firm
in the bank—as it were, in the same
pot—you run a heavy risk, as was ex-
emplified in the Asian financial crisis,
of imprudent lending.

Former Federal Reserve Chairman
Paul Volcker wrote, recent experience
with the banking crises in countries as
different in their stages of development
as Japan, Indonesia and Russia dem-
onstrate the folly of permitting indus-
trial financial conglomerates to domi-
nate financial markets in potentially
large areas of the economy.

The substitute amendment tries to
sustain this line between banking and
commerce. The committee bill crosses
this line in a number of respects.

First of all, it permits bank affiliates
to acquire any type of company in con-
nection with merchant banking activi-
ties. However, the committee bill drops
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certain safeguards that are in the sub-
stitute and that were in last year’s bi-
partisan bill. Those safeguards allowed
merchant banking investment to be
held only for such period of time as
would permit the sale of the invest-
ment on a reasonable basis. It pre-
cluded the bank affiliate from actively
participating in the day-to-day man-
agement of the company.

The committee bill drops those safe-
guards. In effect, it would allow a bank
holding company to operate commer-
cial companies of any size and in any
industry for an unlimited period of
time. This would break down the sepa-
ration of banking and commerce.

The substitute restores the safe-
guards that were in last year’s bill.

Secondly, both the committee bill
and the substitute amendment allow
holding companies that own banks to
engage in activities that are financial
in nature or incidental to such finan-
cial activities. But the committee bill
goes further by authorizing holding
companies to engage in activities that
are complementary activities that are
financial in nature. It provides no defi-
nition or limitation of these com-
plementary activities and, therefore,
raises the danger that these com-
plementary activities would be com-
mercial in nature and cross the separa-
tion between banking and commerce.
The substitute does not permit those
complementary activities.

Finally, the committee bill does not
close the unitary thrift company loop-
hole. That loophole refers to the fact
that a company that owns just one
thrift, called a unitary thrift holding
company, may also own a commercial
firm. There are currently over 500
thrifts owned by unitary holding com-
panies. The vast majority of these are
owned by financial firms. Now, both
the committee bill and the substitute
would prohibit the creation of new uni-
tary thrift holding companies by com-
mercial firms. However, there is a
sharp difference in that the committee
bill would allow a commercial com-
pany to acquire any of the 500 existing
unitary thrift holding companies.

Now, obviously, if they can do that,
if hundreds of commercial firms, in ef-
fect, can acquire a unitary thrift hold-
ing company, they can effectively ob-
literate the separation between bank-
ing and commerce. Financial leaders
and banking industry groups advise the
committee to prohibit commercial
firms from acquiring control of thrifts.
Chairman Greenspan recommended
that financial services modernization
legislation at least prohibit, or signifi-
cantly restrict, the ability of grand-
father unitary thrift holding compa-
nies to transfer their legislatively cre-
ated grandfather rights to another
commercial organization.

Secretary Rubin observed that,
“without such a limit on transfer-
ability, existing charters may tend to
migrate to commercial firms and could
become a significant exception to the
general prohibition against commer-
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cial ownership of depository institu-
tions.”

Both the ABA and IBAA—the Amer-
ican Bankers Association and the Inde-
pendent Bankers Association of Amer-
ica—wrote to Senators yesterday ex-
pressing their support for closing the
unitary thrift holding company provi-
sion, including restricting transfer-
ability of existing unitaries.

Now, let me turn briefly to some im-
portant consumer protection provi-
sions that are in the substitute amend-
ment, but that are not in the com-
mittee bill, and which we think make
the substitute more desirable legisla-
tion than the committee bill.

Obviously, if you are going to have a
financial services modernization bill,
you must ensure adequate consumer
protection. We need to be sure that
consumer protections keep pace with
changes taking place in the financial
market. In recent years, banking secu-
rities and insurance products have be-
come more similar. A wider variety of
financial products is available through
banks. This increases potential cus-
tomer confusion about the risks of the
product the customer is buying, who is
selling it, and whether or not it is in-
sured by the FDIC. Measures such as
disclosure to customers and licensing
of personnel can help keep such mis-
understandings to a minimum, and
such a provision should be included in
any financial services modernization
bill.

Unfortunately, the committee bill
fails to include a number of important
consumer protection provisions that
passed the committee overwhelmingly
last year, and which we have now in-
cluded in the substitute that is now be-
fore the body.

Very quickly, on insurance sales,
while some of the provisions of last
year’s bill relating to insurance sales
have been substituted into the com-
mittee bill—that was done in the com-
mittee—but more remains to be done.
The substitute amendment would re-
quire Federal bank regulators to estab-
lish mechanisms for receiving and ad-
dressing consumer complaints—some-
thing that is completely absent in the
committee bill.

The substitute amendment would
provide that Federal regulations would
supersede State regulations when the
Federal regulations afforded greater
protection for consumers. The com-
mittee bill allows State regulations to
prevail even if it offers less protection
to consumers.

With respect to securities activities,
the committee bill provides less pro-
tection for consumers than does the
substitute amendment.

Currently, banks enjoy a total ex-

emption from the definitions of
“broker,” ‘“‘dealer’”” and ‘“‘investment
advisor” under the Federal securities

law. Because of this blanket exemp-
tion, consumers who purchase securi-
ties from banks do not receive any of
the protections of the securities laws,
which in many ways are superior to
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those offered by the banking laws. For
example, broker-dealer personnel have
an obligation to recommend to their
clients only transactions that are suit-
able based on their client’s tolerance
for risk, overall portfolio, and so forth.

Bank personnel have no such obliga-
tion. Broker-dealer personnel must
pass licensing exams and are subject to
continuing education requirements.
Bank personnel are exempt from these
requirements. Disciplinary histories of
broker-dealer personnel are made pub-
licly available to investors. No such
history is available regarding bank per-
sonnel. Broker-dealer managers have a
duty to supervise their sales personnel,
which is enforceable under the Federal
securities laws. Bank managers do not.

Finally, customer disputes with bro-
kerage firms are subject to arbitration,
which offers a specialized, quicker and
cheaper forum for settling disputes. No
arbitration exists for customer dis-
putes with banks.

Now, the committee bill, like the
substitute amendment, would repeal
the total exemption banks enjoy from
the definition of broker and dealer.
Also, like the substitute amendment,
the committee bill contains a number
of exceptions that allow certain securi-
ties activities to continue to take
place directly within banks. However,
the exceptions in the committee bill
are significantly wider than those in
the substitute amendment. Let me just
mention some of those important dif-
ferences.

The committee bill allows a bank
trust department conducting securities
transactions to be compensated on a
transaction-by-transaction basis, just
like a broker. Where the substitute
amendment allows a bank to sell un-
registered securities exclusively to so-
phisticated investors, the committee
bill allows a bank to sell unregistered
securities to all investors.

Finally, the committee bill prohibits
the SEC from determining that a new
product is a security and, therefore,
must be sold by an SEC-registered
broker-dealer, unless the Federal Re-
serve concurs. Over time, this will
move even more securities activities
directly into banks. The substitute
amendment would afford the SEC the
first opportunity to define new prod-
ucts as securities.

The committee bill also leaves the
SEC with less authority over bank-ad-
vised mutual funds and with less abil-
ity to protect investors in those funds.

Now, the substitute amendment re-
quires the Federal banking regulators
to issue regulations regarding the sale
of securities by banks and bank affili-
ates. The bank regulators would have
established mechanisms to review and

address consumer complaints. The
committee bill does not include this
provision.

No one of these provisions that |
made reference to may seem to be of
major import. But all of them taken
together, | think, indicate that the
protections for consumers that are con-
tained in the substitute amendment
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significantly exceed those that are in
the committee-reported bill.

Another area in which the committee
bill departs from last year’s agreement
regards a special deposit insurance as-
sessment paid by thrifts.

Prior to 1996, thrifts paid a higher as-
sessment rate than banks did for inter-
est payments on certain bonds issued
to pay for the resolution of the savings
and loan crisis, so-called “FICO
bonds.”” In 1996, Congress acted to close
this assessment differential on FICO
bonds. The rates were to be equalized
until January 1, 2000, and the bill that
we reported last year left the 1996
agreement intact. The committee bill
now before us would extend this assess-
ment differential for another 3 years,
so that thrifts would continue to pay a
higher assessment rate for another 3
years.

This may well lead institutions to
shift their deposits from the thrift in-
surance fund to the bank insurance
fund, which might well create stability
problems for the thrift insurance fund.

Chairman Tanoue has written that
this provision serves no positive public
policy purpose. And it is not in the sub-
stitute amendment that is now before
us.

Let me now turn to an issue in which
my colleague, the chairman of the
committee, has spent a considerable
amount of time here on the floor today
in pointing out the differences between
the substitute that is now before us
and the committee bill.

All of these provisions | have thus far
enumerated were essentially contained
in the bill that was reported last year
by the committee on a 16-to-2 vote. The
one area iIin which the substitute
amendment differs from last year’s bi-
partisan bill is its treatment of oper-
ating subsidiaries and banks.

Last year’s bill contemplated that
principal activities, such as under-
writing securities and insurance, would
take place in a holding company’s sub-
sidiary rather than bank subsidiaries.
Certain agency activities such as sales
of insurance were permitted in bank
subsidiaries.

This approach was supported by the
Federal Reserve. It was opposed by the
Treasury Department. That was an im-
portant difference last year. It remains
an important difference this year.

As the legislative process has pro-
ceeded, the Treasury Department has
agreed to significant additional safe-
guards regarding the scope and regula-
tion of bank subsidiaries’ activities.
With these safeguards, it appeared to
us that banks should be given the op-
tion of conducting financial activities
in operating subsidiaries. That ap-
proach is contained in the substitute
amendment now before the Chamber.

President Clinton has indicated that
he will veto the reported bill in part
because ‘it would deny financial serv-
ices firms the freedom to organize
themselves in a way that best serves
their customers.”’

Let me talk a bit about the safe-
guards, the changes in the sense that
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the Treasury has agreed to, which 1|
think now warrant allowing the bank-
ing institution to have a choice. They
wouldn’t be required to do it in an op-
sub. They could still do it in an affil-
iate. They could have a choice between
the two as a matter of their own orga-
nizational preference.

Last year, the Treasury was clear
that they would not do real estate in
the operating-sub. And they continue
to hold to that position this year. In
addition, the Treasury last year agreed
that insurance underwriting may not
take place in a bank subsidiary. This
prohibition on insurance underwriting
would be in addition to an explicit pro-
hibition on real estate development
conducted by bank subsidiaries to
which the Treasury agreed last year.
So we have these two areas now that
were provided for and placed outside of
the op-sub umbrella.

On merchant banking, the Treasury
has agreed that the Federal Reserve
shall have the authority to define mer-
chant banking activities and bank sub-
sidiaries. This meaningful step on the
part of the Treasury will contribute to
bank subsidiary activities being struc-
tured in a prudent fashion.

Merchant banking presents a poten-
tial breach in the separation of bank-
ing and commerce. The possible dan-
gers would be increased if two different
regulators were to define separately
the dimensions of permissible mer-
chant banking activities. Then to avoid
the possibility that would happen—
that the dimensions of the permissible
merchant banking activities would be
defined by two different regulators who
would have different concepts—in the
substitute, we have the provision that
the Federal Reserve would have the ex-
clusive authority to define merchant
banking activities and bank subsidi-
aries.

The Treasury has also agreed that
the Secretary and the Federal Reserve
should jointly determine which activi-
ties are financial in nature, both for a
holding company subsidiary and for a
bank subsidiary. Both the Secretary
and the Federal Reserve would jointly
issue regulations and interpretations
under ‘“‘the financial in nature’ stand-
ard. This would eliminate a potential
competition between bank regulators.

Further, to place activities on an
equal footing, the same conditions
would apply to a national bank seeking
to exercise expanded affiliation
through a subsidiary as a holding com-
pany seeking to exercise those affili-
ations. These conditions are that banks
be well capitalized, well managed, and
in compliance with CRA.

The Treasury also supports the appli-
cation of the functional regulation of
securities and insurance activities tak-
ing place in bank subsidiaries just as it
applies to holding company subsidi-
aries.

These provisions are all reflected in
the substitute amendment.

In addition, the Treasury supports a
requirement that national banks with
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total assets of $10 billion or more re-
tain a holding company, even if they
choose to engage in expanded financial
activities through subsidiaries. This is
designed to preserve the oversight that
the Federal Reserve now has over the
Nation’s largest commercial banks
through their holding company. So this
was an effort by the Treasury to ac-
commodate one of the concerns that
had been repeatedly expressed by the
Federal Reserve.

Furthermore, the substitute amend-
ment contains certain additional safe-
guards that the Treasury Department
now supports for financial services
modernization legislation. Every dollar
of a bank’s investment in a subsidiary
would be deducted from the bank’s cap-
ital for regulatory purposes. In this
way, the bank would have to remain
well capitalized, even after deducting
the investment in the subsidiary, and
even should it lose its entire invest-
ment.

Secondly, a bank could not invest in
a subsidiary in an amount exceeding
the amount the bank would pay to a
holding company as a dividend.

And, thirdly, the strict limits that
now apply to transactions between
banks and their affiliates would apply
to transactions between banks and
their subsidiaries.

These restrict extensions of credit
from banks to their affiliates guaran-
teed by banks for the benefit of their
affiliates and purchases of assets by
banks from their affiliates. All such
transactions must be at arm’s length,
and fully collateralized, and the total
amount of such transactions between a
bank and all of the affiliates is limited.

In total, these safeguards pertaining
to the regulation of bank subsidiaries
should eliminate any economic benefit
that may exist when activities are con-
ducted in bank subsidiaries rather than
holding company subsidiaries.

The provisions regarding the scope of
activities permitted for bank subsidi-
aries should remove any opportunity
for regulators to compete with one an-
other to the detriment of the safety
and soundness of the banking system,
or the separation of banking and com-
merce.

FDIC Chairman Tanoue testified:

From a safety-and-soundness perspective,
both the bank operating subsidiary and the
holding company affiliate structures can
provide adequate protection to the insured
depository institution from the direct and
indirect effects of losses in nonbank subsidi-
aries or affiliates.

This position of the current FDIC
Chairman was echoed by three former
Chairmen of the FDIC in an editorial
that | printed earlier in the remarks.

On the basis of the provisions agreed to by
the Treasury Department and the testimony
given by the FDIC—

And | want to underscore the efforts
on the part of the Treasury Depart-
ment to address questions that had
been raised last year; in other words,
what we are containing in the sub-
stitute differs from what the Treasury
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was putting forward last year and has
encompassed all of these various safe-
guards which they have sought to
develop—

[it was our judgment that] permitting
bank operating subsidiaries can be con-
sistent with the goals of preserving safety
and soundness, protecting consumers, and
promoting comparable regulation.

Therefore, we have included the oper-
ating subsidiary provisions in this sub-
stitute amendment and regard it as a
meaningful step toward enactment of
financial services modernization legis-
lation.

Let me simply close with these obser-
vations. The substitute amendment
now before the body achieves the pri-
mary objective of financial services
modernization; namely, allowing affili-
ation of banks, securities firms, and in-
surance companies. It does so while
preserving safety and soundness, pro-
tecting consumers, providing for regu-
latory parity, and promoting the avail-
ability of financial services to all com-
munities.

The committee bill, S. 900, falls short
of these goals. It undermines the Com-
munity Reinvestment Act. It does not
provide bank operating subsidiaries
with the scope sought by the Treasury
Department. Its protections for con-
sumers are substantially less than in
the substitute. And, finally, it enables
the separation of banking and com-
merce to be breached with respect to
the unitary thrift holding companies.

For all of these reasons, the Presi-
dent has declared he will veto it in its
current form. | believe that the sub-
stitute amendment, the one that is
now before the Senate and on which at
the conclusion of this debate we will
vote, represents a balanced, prudent
approach to financial services mod-
ernization. It is legislation which has
broad acceptance within the industry.
In many ways, it is comparable to the
activities of the legislation of the
House Banking Committee.

I am frank to say that | clearly think
it is the approach most likely to
achieve the enactment of financial
services modernization legislation. If
Members want financial services mod-
ernization legislation, if Members want
to manufacture a legislative vehicle
that can go all the way through to
Presidential signature and become law,
then Members should vote for the sub-
stitute amendment.

| yield the floor.

Mr. GRAMM. Mr. President, | sug-
gest the absence of a quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The legislative assistant proceeded
to call the roll.

Mr. GRAMM. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. Mr. President, let me
talk about simplicity and clarity in the
two bills. I know that seldom in writ-
ing laws do we hear lawmakers talk
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about what makes sense and what is
simple and what is readable.

I begin by asking people to look at
the bill adopted by the Senate Banking
Committee modernizing financial serv-
ices. That bill is 150 pages long. The
substitute which has been offered by
Senator SARBANES is 349 pages long.
Members might ask, What is the extra
200 pages for? The extra 200 pages is for
a convoluted process that breaks the
simplicity of the bill adopted by the
Banking Committee.

What is very good about our bill is, it
is very easy to understand. If a securi-
ties firm wants to set up a bank hold-
ing company and engage in securities
activities, banking activities, and in-
surance activities, it can set up a bank
holding company, and outside the bank
it can be involved in insurance and se-
curities and it can be involved in bank-
ing under the bank holding company.
It is a very simple organization. It is
an organization that provides any one
of the three financial industries to be-
come bank holding companies and par-
ticipate in providing a broad array of
services, including banking services.
And it is an organization that is very
easy to understand. It is an organiza-
tion that you can set out in 150 pages
with all the whistles and bells and all
the icing on the cake.

The Sarbanes substitute is 200 pages
more complicated, and it is more com-
plicated because it goes about things in
a very different way. You can have a
bank holding company that can be in
the banking business and in the securi-
ties business under the basic frame-
work of the bank. You can have a fi-
nancial services holding company, a to-
tally new entity, and it can have an in-
surance company, a bank holding com-
pany, and a securities firm. And under
the bank holding company, you can
have a bank, and that bank can be in
the securities business, and it creates
another totally new entity, a wholesale
financial holding company, and it can
be in the insurance business, wholesale
financial institution business, and se-
curities firms. Finally, banks can be in
the securities business.

So the first argument | want to make
is based on simplicity—not that any-
body ever gauged a Federal law based
on, ““Does it make sense, is it simple,
could people actually employ it, what
kind of roadmap is it for the develop-
ment of new financial institutions in
America?”’ But the reason our bill can
do what it sets out to do in 150 pages,
and the reason the substitute takes 300
pages, is the underlying bill adopted by
the Banking Committee has a simple
structure that everybody can under-
stand and that securities firms, banks,
and insurance companies could all par-
ticipate in. Under our bill, it is easy for
any one of the three to set up a bank
holding company.

The substitute is a lot more com-
plicated and brings in a lot of new in-
stitutions. It would be very hard, in
terms of a user-friendly roadmap, as to
how to do this. I do not know that
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sways anybody in the private sector or
in any real world activity. But sim-
plicity, and the sort of clear approach
that people can follow—if they are buy-
ing a roadmap or if they are buying a
computer program—is an important
thing. Unfortunately, it is not some-
thing that is often mentioned in mak-
ing the law of the land; but, quite
frankly, it should be.

I am going to try to take less time in
responding than | did in my opening
statement on this. | want to break the
proposal into eight areas and discuss
the proposal in that way. There are
eight key ways that this substitute is
fundamentally different from the bill
which was adopted by the Banking
Committee and which is before us.

The first and most important dif-
ference is that the substitute before
us—offered by Senator SARBANES,
which is different from the bill that
Senator SARBANES supported last year,
different from the bill that was adopted
by the Banking Committee last year,
and far different from the bill that is
before the Senate now—allows banks to

engage in broad financial services
within the legal framework of the
bank.

Alan Greenspan, the Chairman of the
Board of Governors of the Federal Re-
serve, has said—and | want to read this
quote because | think it is important. |
think, No. 1, everybody in America
takes Alan Greenspan seriously. Sec-
ond, I want to remind people that the
majority of the Governors of the Fed-
eral Reserve Board were appointed by
this President, Bill Clinton. This is a
statement that Chairman Greenspan
made just last week before the House
Commerce Committee in opposition to
exactly the proposal which is the heart
of the Sarbanes substitute. When
Chairman Greenspan refers to ‘‘col-
leagues,” he means every member of
the Federal Reserve Board, including
those appointed by Bill Clinton:

I and my colleagues are firmly convinced
of the view that the long-term stability of
U.S. financial markets and the interests of
the American taxpayer would be better
served by no financial modernization
bill rather than one that allows the pro-
posed new activities to be conducted by
the bank. . . .

I want to be sure everybody under-
stands this quote. It is as clear as you
can be clear. The most respected eco-
nomic mind in America, the man who
more than any other person on this
planet has been responsible for the fi-
nancial stability that has created over
20 million jobs and enriched working
Americans by driving up equity values
and by creating unparalleled prosperity
in America, said last week that he and
every member of the Board of Gov-
ernors of the Federal Reserve believe it
would be better to have no financial
services modernization bill than to
adopt the Sarbanes substitute.

That is pretty clear. | think it is a
profound position to take. Let me
make the point: Everybody who knows
Alan Greenspan knows that Alan
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Greenspan goes out of his way not to be
confrontational. Everybody who knows
Chairman Greenspan knows that if
there is a way of saying something
around the barn, something which
might be offensive to somebody, he
sort of walks all the way around the
barn and let’s you understand—where
you can hope nobody else under-
stands—that he said your idea is a bad
idea. That is the way Alan Greenspan
works.

But in front of God and everybody at
the House Commerce Committee last
week, Alan Greenspan said if the alter-
native is the Sarbanes substitute or no
bill, he and every member of the Board
of Governors of the Federal Reserve are
convinced that “‘no bill”’ is better than
the Sarbanes substitute.

Why does he say this? In a dozen
other quotes, he basically says two
things: No. 1, since we have deposit in-
surance, where the taxpayer is on the
hook for bank failures that threaten
insured deposits, he is concerned that
allowing banks to get into these other
kinds of financial businesses within the
framework of the bank itself endangers
deposit insurance and threatens the
taxpayer. So the first reason that
Chairman Greenspan made this ex-
traordinary statement—in fact, the
strongest statement he has made as
Chairman of the Board of Governors of
the Federal Reserve—is concern about
the insurance fund and the taxpayer
being on the hook.

The second concern is that if banks
provide these expanded activities, such
as securities and insurance or whatever
activities are ultimately allowed with-
in banks, the subsidy that banks have
in deposit insurance—something no
other institution has besides banks,
S&Ls, and other institutions that have
Federal guarantees, and when | am
saying banks | mean broadly defined—
plus the ability to borrow from the
Federal Reserve at the lowest interest
rates at which anybody in the world
borrows, and the ability to use the Fed
wire, where they can wire money that
instantly becomes bank reserves and it
is guaranteed by the Federal Reserve
bank, Chairman Greenspan and the
Federal Reserve have estimated that if
banks were allowed to provide these
services within the bank, they prob-
ably have an effective subsidy of
around 14 basis points. And this sub-
sidy is due to the access to these three
items: Deposit insurance, the Fed win-
dow, the Fed wire.

Chairman Greenspan has explained to
anybody who would listen that if you
let banks perform these services within
the banking structure itself, banks will
have an advantage over those who are
providing securities services and sell-
ing securities outside of banks; that if
you allowed banks to do insurance
within the bank, they would have an
advantage over insurance companies
that are not banks.

Chairman Greenspan has tried to
alert us to the fact that if we adopted
the Sarbanes substitute we could lit-
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erally, within 10 or 20 years, have a fi-
nancial system where virtually all of
the securities activities and all of the
insurance activities, if banks were al-
lowed to do insurance within the bank
itself, would be dominated by a handful
of big banks. In other words, our econ-
omy would look very much like the
Japanese economy, in terms of its fi-
nancial structure.

Chairman Greenspan says, if your
choice is no bill or doing what the Sar-
banes substitute wants to do, for safety
and soundness reasons, for the protec-
tion of the taxpayer, for the protection
of competition, for the protection of
the competitiveness of the American
economy, Chairman Greenspan says:
Kill the bill before you do what the
Sarbanes substitute would do, in terms
of letting banks in these other lines of
financial services within the structure
of the bank.

Chairman Greenspan said let banks
do these things—let them sell insur-
ance, let them provide securities serv-
ices—but make banks do them outside
the bank where they have to take cap-
ital out of the bank to capitalize these
companies and where they compete
with nonbanks on an equal footing.

This is a critically important issue,
and it is an incredible paradox, an ab-
solutely astounding paradox that Sen-
ator SARBANES, who supported Chair-
man Greenspan’s position in the bill
last year, is now taking exactly the op-
posite position. It is my understanding
that perhaps all the Democrat Mem-
bers of the Senate may be inclined to
take this position, a position that
many of them, perhaps two out of
every three, would have opposed as any
kind of freestanding measure. | hope
that is not the case, but perhaps it is.

If for no other reason, if you do not
have 101 other reasons to vote against
the Sarbanes substitute, listen to Alan
Greenspan: Spare the taxpayer, spare
deposit insurance, and spare the econ-
omy by rejecting this proposal.

The pending substitute dramatically
expands CRA. It dramatically expands
CRA in several ways. For the first time
in the history of CRA, the Sarbanes
substitute provides that financial insti-
tutions that fall out of compliance
with CRA will now be deemed to be in
violation of banking law and, there-
fore, potentially subject to fines of up
to $1 million a day.

Let me remind those who do not fol-
low these issues—and why would you
unless you are in this line of work?—
currently under the Community Rein-
vestment Act, while banks are evalu-
ated every year and while banks take a
legitimate pride in getting good scores
on their evaluations, they are not re-
quired to be in compliance. The only
time CRA imposes a ‘“‘penalty” is if a
bank wants to take an action that re-
quires CRA evaluation—such as the
opening or closing of a branch, or sell-
ing or buying a bank, or merging with
another bank.

The Sarbanes substitute would vastly
expand CRA by making it a violation
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of Federal banking law simply to be
out of compliance with CRA and, in the
process, potentially subject not just
the bank, but an individual bank offi-
cer and an individual board member, to
a fine of $1 million a day.

The Independent Community Bank-
ers of America sent a letter today rais-
ing a very important issue. Little
banks have trouble getting people of
substance to serve on their bank
boards. It is hard because there are li-
ability issues involved, and one of the
big struggles that little banks have is
getting city leaders to be on the bank
board. We want the best people to serve
on bank boards because they are the
people who ultimately make decisions
that affect safety and soundness, that
affect the well-being of the depositor,
that affect lending policy, and that af-
fect the taxpayer through Federal de-
posit insurance.

I want you to listen to the president
of the Independent Community Bank-
ers of America. This is an organization

that represents small, independent
banks all over America. Listen to this
paragraph:

We also have grave concerns about expand-
ing CRA enforcement authority to include
the levying of heavy fines and penalties
against banks or their officers and directors.
An ongoing challenge for many community
banks in small communities is finding will-
ing and qualified bank directors. Legislation
following the savings and loan crisis of the
1980s and early 1990s greatly increased the
amount of civil monetary penalties to which
bank officers and directors may be subject.
Any increase in the potential for fines and
penalties could provide further disincentive
for serving on a bank board.

All Members should realize that this
does not apply just to small banks, it
applies to big banks. If you had a bank
with 200 branches and just one branch
fell out of compliance, you could po-
tentially be subjected to this fine. This
is regulatory overkill. This is totally
unjustified.

Our colleague, Senator SARBANES,
says we have not presented enough
data about abuses. Where is the abuse
that could possibly call for such a pro-
vision? This is punitive legislation at
its worst, and if you think we have a
problem now with community groups
intervening and demanding cash pay-
ments, you add to it a possibility that
a bank officer or board member could
be fined $1 million a day and you are
going to multiply the abuse a thou-
sandfold. This is a proposal which was
clearly written, and | can tell you
where and when, when there was a des-
perate effort in the House to get their
bill passed last year. It passed by one
vote, and they basically gave this pro-
vision to groups that wanted to mas-
sively expand CRA. That is how it got
into this whole debate.

I cannot believe anybody seriously
would want to subject bank officers
and bank directors to a potential $1-
million-a-day fine for temporarily fall-
ing out of compliance with CRA.

The Sarbanes substitute expands
CRA by requiring CRA compliance to
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engage in new financial activities, in-
cluding insurance and securities. No
CRA test is now required for such
banking activities.

Here is the whole issue. Today, some
banks do sell insurance. Today, some 20
banks engage in securities activities,
and virtually every bank, through
their holding company, engages in ac-
tivities which, under the Sarbanes sub-
stitute, would be pushed out of the
trust department and into an affiliate
or an operating sub and, therefore,
would subject that bank to this new
regulation.

The point is, current law does not re-
quire a bank to get CRA approval to
sell insurance. Current law does not re-
quire a bank to get CRA approval to
sell securities. This is, again, a massive
expansion in CRA. And if the Senator
is justified in questioning our justifica-
tion for wanting to adopt two modest
reforms of CRA, | think it is reasonable
to ask what is the justification for this
massive expansion in CRA.

Finally, on CRA, for the first time in
American history, the Sarbanes sub-
stitute would expand CRA to a non-
insured institution. The justification
for CRA was that banks and other
banking-type institutions, S&Ls, have
deposit insurance.

And that is a subsidy to the bank.
Therefore, asking the bank to provide
these resources, on a broad basis, to
the community or to allocate capital
based on a Government dictate rather
than the market had a justification.
That was the justification for CRA.

The SARBANES substitute would ex-
pand CRA coverage to a new institu-
tion, the wholesale financial institu-
tion, or WFI, which does not have FDIC
insurance. This is a clear expansion of
CRA beyond anything that has ever
been enacted into law. In addition, the
SARBANES substitute would repeal the
two reform provisions that are in the
bill.

I am not going to get into a long dis-
sertation on this subject, because we
are going to have an opportunity to de-
bate this subject at length tomorrow—
and believe me, I am ready to debate
it—but | just want to make a couple
points about the provisions that would
be stricken by the SARBANES sub-
stitute.

First of all, our first provision is an
integrity provision. Put simply, con-
sider a bank that is in compliance and
has been in continuing compliance
with CRA for 3 years in a row, so that
in the mind of the regulator, based on
the information they have been pre-
sented—and any group in America can
have an input into those evaluations—
this bank is a good actor, they have a
good record of compliance.

The SARBANES substitute would
strike our provision that says that
while anybody can present any infor-
mation they want to the regulator—
and the regulator can demand a new
evaluation when the bank in question
seeks, for example, to merge with an-
other bank or sell or buy a bank—but
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unless the protesting group presents
some substantial evidence that this
bank is out of compliance—something
that their regulators had said three
times in a row they were not—unless
they can present some substantial evi-
dence, then based on that objection
alone, the regulator cannot turn down
the proposal or delay it.

I went through earlier today—and I
hope people heard it and remember it—
but | went through what ‘‘substantial
evidence” means. The most important
thing to remember about it is, the law
already requires it. All banking law re-
quires decisionmaking to be based on
‘‘substantial evidence,” and bars deci-
sionmaking based on arbitrary and ca-
pricious action. All banking law cur-
rently requires it. All appeals of bank-
ing regulator decisions must be based
on the absence of substantial evidence.

So really what we are trying to do
here is force the regulator to comply
with the normal administrative con-
vention, which is, if somebody wants to
enter a process—at the last moment, in
this case—and demand that someone
not be allowed to do something that
they have earned a right to do, then
they must present substantial evidence
to show that they are not complying.

Senator SARBANES suggested that the
evidence can only be on items which
have occurred since the last evalua-
tion. Not so. In fact, what our bill says
is that the regulator may not delay or
deny an application unless ‘‘substan-
tial verifiable information arising
since the time of [the bank’s] most re-
cent examination under that Act dem-
onstrating noncompliance is filed with
the appropriate Federal [regulator].”

Our provision provides that any new
information may be presented. It is not
something that has occurred since the
last evaluation. It is something that
the banking examiners did not have be-
fore when they said the bank was com-
plying with the law.

I went through at great length the

900—I did not go through all 900 of
them—but 900 times in Federal stat-
utes we refer to ‘‘substantial evi-

dence.” We have 400 court cases that
have defined it. What does it mean?
““More than a scintilla of information,”
a factual basis under which a reason-
able person might reach a conclusion—
not that they would reach a conclu-
sion, but that they might reach a con-
clusion.

So what Senator SARBANES is deter-
mined to Kill is a simple proposal that
certainly does not repeal CRA or over-
turn CRA or do violence to CRA. All it
says is, if a bank has a long record of
being in compliance with CRA, if they
are in compliance with CRA now, and
they want to undertake an action that
requires CRA evaluation, that if some-
body wants to come in and object, they
can say anything they want, they can
present any information they want,
but the regulator cannot overturn
their established record unless the pro-
tester presents substantial information
or data to back up their claim.
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You might ask, why could anybody
be opposed to that? Can you imagine
that you have a bank which is trying
to buy another bank, and they have
been in compliance with CRA for three
evaluations in a row and are currently
in compliance, they have hundreds of
millions of dollars at stake in consum-
mating this agreement, a decision that
can affect thousands of people, and you
let one protester, who often is from not
just another State but another region
of the country—a protester from
Brooklyn, NY—and he comes in and
protests a bank merger in Illinois and
will not go away until he gets his “‘ex-
penses paid’” and until he gets a cash
payment? Now, under our provision,
anybody can come in and protest, but
in order for them to be able to stop the
process, they have to provide substan-
tial information.

I cannot understand how anybody
can be opposed to that.

The second provision of our bill that
would be overturned by the SARBANES
substitute is the small bank exemp-
tion. Let me try to explain this, |
think, in a way that everybody can un-
derstand.

I have two colleagues here. Let me
say that | am sorry, but Senator SAR-
BANES took an extended period of time
to present this, and | have to go
through and be sure it is responded to
comprehensively. So | am probably
going to talk for another half an hour
or 45 minutes. If either one of my col-
leagues has just a few minutes, | will
stop and let them speak. But | do not
want them staying around here, stand-
ing up and thinking that I am about to
finish. So with that, if either one of
you just has an announcement you
want to make or a unanimous consent
request, 1 will yield. OK.

Here is the problem. You have little
banks in rural areas. They have, most
of them, between 6 and 10 employees.
They are serving communities that do
not even have a city, much less an
inner city, and they are being forced to
comply with this law called CRA.

It would be one thing if there were a
record showing that these small, rural
banks are not lending in their commu-
nities. But the plain truth is, as |
pointed out earlier, since 1990 there
have been 16,380 examinations con-
ducted by bank regulators of small
banks and S&Ls in rural areas, that is,
outside standard metropolitan areas.
And in those 16,380 examinations, only
3 rural banks have been found to be in
substantial noncompliance. These ex-
aminations and the regulatory burden
imposed in complying with this law
costs the average rural bank between
$60- and $80,000. Imagine, you have a
bank with 6 to 10 employees and they
have to pay $80,000 to comply with a
law that has found, since 1990, 3/100 of 1
percent of them out of compliance.

You might ask, is this overkill? It is
interesting, because in other financial
laws that relate to similar issues, we
exempt banks outside standard metro-
politan areas. In the HMDA statute re-
lated to similar areas, if you are very
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small, you are exempt if you are out-
side a standard metropolitan area. And
that is what we are talking in our pro-
vision—exempting very small banks in
very rural areas.

Instead of my speaking for the prob-
lem, let me let the people who are af-
fected speak. They are a lot more ar-
ticulate on these issues than | am. Let
me just run over some numbers with
you.

We have received hundreds of letters
from small banks all over America urg-
ing us to adopt the provision in this
bill; we have received 488 as of today.
What these small banks tell us is that
CRA compliance is costing them be-
tween $60- and $80,000 a year.

The First National Bank of Seiling,
OK, has estimated it takes the equiva-
lent of one full-time employee to com-
ply with CRA. The Chemical Bank of
Big Rapids, MN—with assets of $94 mil-
lion—agrees that it takes one full-time
employee. Crosby State Bank of Cros-
by, TX, agrees with the one full-time
employee. The First National Bank of
Cortez, CO, thinks that they spend a
minimum of 100 hours annually of CRA
compliance officer time.

Let me read from some of the letters
that have been submitted to the com-
mittee. I am only going to read from
five or six of them, but | think they
tell the story.

The first letter is from the Cattle Na-
tional Bank. The Cattle National
Bank, for those of you who don’t know,
and you should, is in Seward, NE. Here
is what the vice president and cashier
of the Cattle National Bank in Seward,
NE, says:

Let me add that since the origination of
public disclosure of CRA examinations we
have not had one person from our commu-
nity ever request the information. The only
requests that we have had have come from
bank consultants wanting to glean some tid-
bit from our disclosure.

This is a letter from Copiah Bank,
which is a national bank in Crystal
Springs, MS. This is written by the
president and chief executive officer.

Our Compliance Officer, Gary Broome, and
his assistant have spent many research
hours and reams of paper in their efforts to
comply with the mandated requirement’s
paper work. We have even had to outsource
some of its checkpoints to a compliance con-
sultant from time to time. As an $83 million
community bank . . . that means they prob-
ably have 6 or 7 employees . . . we feel an
obligation to help in your efforts toward eas-
ing our paper work burden.

Lakeside State Bank, ND.

As a former bank examiner for the Federal
Deposit Insurance Corporation, which in-
cluded consumer compliance experience, and
as a banker for over 15 years | believe | have
a good understanding of the intent and the
workings of CRA. Over 47 years of our exist-
ence we have provided financing to virtually
every main street business in our town, our
customer base includes approximately 80
percent of the area farms and for the last
several years over 50 percent of our loans
have been to American Indians. The law—

And he means CRA.

. .is a heavy burden because of the expan-
siveness of the regulations and the paper re-
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quirements of compliance. We spend hours
documenting what we have already done
rather than spending that time more effi-
ciently by doing more for our community.

This is from Farmers and Merchants
Bank, and this is in Arnett, OK, writ-
ten by the executive vice president and
CEO.

I am the CEO as well as the chief loan offi-
cer, compliance officer and CRA officer. |
have to wear so many hats because we are
small and have a staff of only 7 including
myself. CRA compliance, done correctly,
takes a lot of time, which takes me away
from my primary responsibility of loaning
money to my community. It has almost got-
ten to the point that lending is a secondary
function. It seems like we have the choice of
lending to our community or writing up CRA
plans showing how we would lend to the
community if we had time to make the
loans.

It is funny how wisdom just leaps off
the page.

Large banks can hire full time CRA offi-
cers and other compliance personnel to ad-
minister CRA programs, but small banks
cannot . . .

This is from the Redlands Centennial
Bank, and it is in Redlands, CA.

We spent approximately $80 thousand dol-
lars of our shareholders’ money last year
supporting this ill-defined regulation. Even
the regulators who examined us were hard
pressed to give us specific definitions on how
we might better implement this regulation. |
am urging you to get rid of this nonsensical
CRA yoke. Keep up the fight, because there
are a lot of us out here who are too busy bal-
ancing making a living with government
regulations in this crazy business . . .

Chemical Bank North, which is a lit-
tle bank in Grayling, MI. It is a $74
million bank, which means it probably
has 6 to 10 employees.

As it is, we must devote disproportionate
resources to creating and maintaining the
“paper trail’” that the current CRA regula-
tions require. Our board members must at-
tend time consuming CRA Committee meet-
ings and our officers and staff members
spend significant valuable time preparing re-
ports and keeping records that serve no pur-
pose other than to keep us in compliance
with a regulation that attempts to enforce
from a regulatory standpoint what we do ev-
eryday in the normal course of our
business . . . | would estimate that we de-
vote the equivalent of a full time employee
to all aspects of CRA compliance.

I mean, does anybody care that, for
this little bank, that one-tenth of their
payroll is needed to comply with a gov-
ernment regulation that in 9 years, in
16,000 such audits, has found only 3
banks substantially out of compliance?
In 9 years, in 16,000 audits of banks like
the Chemical Bank in Grayling, MlI,
government regulators have found only
3 banks out of the 16,000 evaluations
where there was substantial non-
compliance. And yet, we are making
these banks pay $80,000 a year. Does
anybody care? You know, we talk
about the little guy and why aren’t we
here debating this and that. Does any-
body care that a little bank, trying to
serve consumers in a small town, a lit-
tle independent bank in an era when a
lot of people are worried about all the
banks being taken over by big banks,
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here is a little bitty bank trying to
stay in business, and 1 out of every 10
people they employ—because they only
employ 10—has to spend time com-
plying with one regulation, which, over
9 years, in 16,000 audits, has found 3
violators? Yet, our colleague, Senator
SARBANES, is so outraged that we
would lift this paperwork burden that
he has offered a substitute. | don’t un-
derstand it. | don’t understand it. But
I don’t guess | have to understand it.

First National Bank, founded in 1876,
in Wamego, KS, spelled W-A-M-E-G-O.
I ask the Chair, am | pronouncing it
right?

The PRESIDING OFFICER (Mr.
BROWNBACK). The Chair notes that the
correct pronunciation is Wamego.

Mr. GRAMM. The occupant of the
Chair knows because he knows and
loves everybody that lives in that
State, and | appreciate that. Wamego,
KS. This is a little bitty bank, the
First National Bank of Wamego, KS,
founded in 1876. In other words, it has
been in business for 123 years. How big
do you think it is after 123 years of
service? They have $65 million in as-
sets, and it is the lifeblood of Wamego,
KS. It is struggling with paperwork. It
is a small bank and has 6 to 10 employ-
ees. People in that town are proud they
have a bank. In a lot of towns that size,
the bank has already gone broke and
moved off to the big city. This bank
has not deserted its customer base.
They are trying to make a living. Let
me read to you from their letter:

Our bank was listed 2 years in a row as the
best bank in Kansas to obtain loans for small
businesses by Entrepreneur Magazine.

They have received an outstanding
rating under CRA—the best rating you
can get.

Our outstanding grade did not make us a
better bank. CRA did not make us make
more loans than we would have made. CRA
did take a lot of employee time to document
that we were an outstanding bank.

Here is the point. This is a little
bank that has been doing the job for
123 years. It only has $65 million in as-
sets. This is a very small bank. It prob-
ably does not have 10 employees. It has
been evaluated as being outstanding.
But in 16,000 evaluations over the last 9
years, bank regulators nationwide
found only 3 banks that were in sub-
stantial noncompliance. Why are we
tormenting this little bank in Wamego,
KS, which is doing a great job, and im-
posing $60,000 to $80,000 in costs on
them to discover that only 3 banks out
of 16,000 evaluations aren’t doing a
good job?

The next letter is from Nebraska Na-
tional Bank, which is in Kearney, NE.
They have $34 million in assets. This
has to be one of the smallest banks in
America. It has been in business for an
extended period of time. | don’t know
how many employees they have, but I
would guess five or six employees in
the whole bank:

We do not make foreign loans. We don’t
speculate in derivatives. We don’t siphon de-
posits from this area to fund loans else-
where. Instead, like virtually all banks
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under $250 million in assets [remember, they
are only $34 million in assets], we provide
home loans, business loans, farm loans, con-
struction loans. We don’t do this because of
the Community Reinvestment Act, but be-
cause it makes good business sense. | bit-
terly resent every minute of my time and
that of my staff spent to comply with this
regulation because it takes time away from
productive duties. | feel the regulation is
now being used by consumer activist groups
to shake down banks seeking regulatory ap-
proval for expansion of mergers.

Now, that is a strong testament.
Nothing | could say could give a
stronger testament than that.

Let me give you one final one. Like I
said, we have 488 just like it. They
don’t understand why it is unreason-
able to lift this heavy regulatory bur-
den when only 3 substantial noncompli-
ant banks have been discovered in 9
years after 16,000 audits. You take
16,000 audits at $80,000 apiece, for the
banks, that is a lot of money for these
little towns.

The last letter is from American
State Bank, an independent bank in
Portland, OR. It is signed by the chair-
man and the CEO:

As one of the oldest and most strongly cap-
italized African American owned banks west
of the Mississippi River, Portland based
American State Bank supports your position
on CRA exemption for nonmetropolitan
banks. We also urge you to explore exempt-
ing from CRA requirements minority-owned
commercial banks. Today, minority-owned
banks still maintain their focus on serving
our Nation’s minority communities and
their citizens. It is redundant at best to im-
pose CRA requirements on banks whose sole
purpose is to serve minority citizens. At
worst, it compels minority banks to sustain
burdensome, expensive administrative costs
and subjects banks to a bureaucracy largely
unaware of the realities of the inner-city
marketplace.

Now, | could go on and on, Mr. Presi-
dent, in outlining the arguments re-
lated to small banks, but let me stop
there on this issue and go back to the
other provisions of the bill.

Let me say to my colleague that to
go through and respond to each of the
points Senator SARBANES made is prob-
ably going to take me another half
hour. If the Senator has a unanimous
consent request, or a short statement,
I would be glad to yield. But if not, |
want him and others to know that I
should be finished maybe by 7 o’clock.

Mr. SARBANES. Will the Senator
yield?

Mr. GRAMM. | am happy to yield.

Mr. SARBANES. Senator KERRY has
been trying to make a statement all
day. | guess, by this process he won’t
be able to do it now. What is the Sen-
ator’s intention for tomorrow? How
can we carve out some time?

Mr. GRAMM. It was my hope tonight
that we could finish debate on this
amendment, and that we would have a
vote tomorrow. Our problem, as you
know, is that we have the two Senators
from Oklahoma who have flown home
to participate in the evaluation and as-
sistance with the terrible tragedy that
happened there with the tornadoes. We
are hopeful that they are going to be
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back tonight or in the morning. Then
we are going to have a vote on Senator
BYRD’s resolution commending the
Rev. Jesse Jackson, and other clergy
leaders who participated in his trip.
That vote is going to occur in the
morning; | am not sure exactly what
time. But the idea would be to have
that vote in the morning and then, at
that point, either | or the majority
leader would move to table the amend-
ment and we would have a vote on it.
We would then offer one of our amend-
ments at that point.

Mr. KERRY. Will the Senator yield?

Mr. GRAMM. | am happy to yield.

Mr. KERRY. Unaccustomed as | am
to speaking from this side of the aisle,
maybe it will get me extra credit from
the Senator from Texas. Would it be
possible to carve out some time be-
cause of my complications on the
schedule? | have been here a number of
times today trying to get in on the
schedule to speak prior to the vote.
Would | be able to have 20 minutes set
aside for that purpose?

Mr. GRAMM. | would assume we will
have a debate in the morning and that
we will probably have at least a half an
hour on each side. | see nothing unrea-
sonable about having time in the morn-
ing. | would strongly suggest that we
do it. Any Member can object to any
unanimous consent request. Otherwise,
if the Senator wishes to have time, we
will divide the time equally tomorrow.
| don’t see any reason why he couldn’t
have a chance to speak tomorrow.

Mr. KERRY. Mr. President, if the
Senator will further yield, | don’t want
to disturb the schedule of the Senator
from Maryland or concept of how he
wishes to proceed managing our side of
the aisle, if that would fit within his
framework.

Mr. SARBANES. If we have sufficient
time before we vote on this substitute
to take care of the Senator and a cou-
ple of others who want to speak on it,
including the minority leader, | don’t
have a problem with that. But if the
time period is extremely short, then we
would be precluded from accomplishing
this objective.

Mr. GRAMM. Why don’t | do this.
Just reclaiming my time, why don’t |
try to finish up here in 20 minutes and
yield and let the Senator speak?

Mr. KERRY. Mr. President, the prob-
lem is that isn’t going to work on the
schedule | have now this evening. |
simply say to the Senator, Mr. Presi-
dent, that it would seem to me, in fur-
therance of what the Senator from
Maryland has said, that if we were to
write in the order for the morning for
tomorrow that X amount of time will
be set on both sides, taking into ac-
count the amount of time | have re-
quested from the Senator, we could ac-
complish all of the goals, if the Senator
were willing to try to make that the
order.

Mr. GRAMM. | don’t know whether
we have 30 minutes equally divided or 1
hour equally divided, but within that
constraint, it seems to me, the Senator
could speak.
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Mr. KERRY. | thank the Chair. 1|
thank the Senator from Texas. | thank
the Senator from Maryland.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, let me
just touch on four more issues in the
Sarbanes substitute that | take strong
issue with. | see Senator GORTON is
here and he wanted to say something.

The next concern that | have and
that the majority has with the Sar-
banes substitute is that it adopts secu-
rity law revisions making it signifi-
cantly more difficult for small banks
to engage in trust and fiduciary activi-
ties. These activities currently make
up about 15 to 20 percent of the reve-
nues of small banks.

Here is the problem. Our bill goes to
great lengths to say to some small
bank in some small town that doesn’t
intend to get into financial services,
that nothing in this bill is going to
force them to take their trust depart-
ment activities that they are now en-
gaged in and either set up an operating
subsidiary or set up an affiliate.

I believe the provisions of the Sar-
banes substitute could adversely affect
virtually every small bank in America
and endanger the operations that they
currently can do within a bank only
under regulation by the bank in the
name of trust department activities. |
believe the provision offered by Sen-
ator SARBANES could force many of
these banks to set up operating sub-
sidiaries, or set up affiliates, and in the
process drive up their costs and threat-
en their revenues.

Now we come to the so-called unitary
thrift holding company. If you listen to
Senator SARBANES, you get the idea
that somehow we are expanding com-
mercial activities of banks. The reality
is that the Sarbanes substitute, by al-
lowing banks to hold a commercial
basket for 15 years, expands commer-
cial activities of banks substantially
more than our bill does.

Our bill restricts the ability of com-
mercial companies—an ability they
have under current law—our bill re-
stricts their ability to apply for char-
ters and to set up a unitary thrift.

Unitary thrifts are legal under cur-
rent law. So, for example, General Mo-
tors can get an S&L charter and can go
into the S&L or banking business
through that charter. That is the law
of the land today. As a result, a sub-
stantial number of commercial compa-
nies have gotten those charters.

Our bill ends that practice. And effec-
tive on the day that the underlying
committee bill was released as a com-
mittee print, any application for a uni-
tary thrift received after that date
would not be acted upon.

The difference between the Sarbanes
substitute and what we do is that, in
addition, the Sarbanes substitute goes
back and says that those unitary
thrifts that already exist would have
an ex post facto change in law that
would limit their ability to sell their
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thrift—which is a change in the regula-
tions under which they set up or
bought the charter.

I believe that this is a takings of
property, that it violates the fifth
amendment of the Constitution. In
fact, we have recently had a Supreme
Court ruling striking down another ex
post facto law that Congress passed
that took away provisions that were in
contracts that banks—and in this case
S&Ls—had negotiated with Federal
S&L regulators.

So we create no new commercial
powers. There is nothing in our bill
that in any way expands the ability of
banks to hold commercial assets,
whereas the substitute will allow them
to hold them for 15 years under a
grandfather provision, a provision that
is not in our bill.

I was somewhat stunned to hear the
presentation by Senator SARBANES that
we were expanding commercial powers
when in reality his substitute has a 15-
year grandfather for existing activi-
ties, a provision that our bill does not
have. Our bill not only does not expand
commercial activities but it cuts off
the issue of new unitary thrift licenses.
But we do not go back and change the
rules of the game on S&Ls that in-
vested good money, many of them dur-
ing the S&L crisis, saving the taxpayer
billions of dollars. We don’t go back
and change the rules of the game on
them.

| talked about No. 7. That is the com-
mercial basket issue. The substitute of-
fered by Senator SARBANES allows com-
mercial banks to hold these commer-
cial assets for up to 15 years. There is
no similar provision in our bill.

Finally, the Sarbanes substitute
strips away power from State insur-
ance regulators. Under the Sarbanes
substitute, States could only collect
information but could not act on infor-
mation, nullifying the authority of
State insurance commissioners to re-
view and approve or disapprove appli-
cations.

The National Association of Insur-
ance Commissioners opposes this provi-
sion.

So basically those are the dif-
ferences. | think the differences are
very clear and very stark. | hope my
colleagues will look at them and will
reject this substitute.

This substitute would create a bill
that Alan Greenspan and every mem-
ber of the Federal Reserve Board,
speaking as a body through the Chair-
man, has said would be worse, in terms
of danger to the taxpayers, danger to
the insurance fund, danger to the econ-
omy, than passing no bill at all.

This bill would repeal two very sim-
ple, very targeted, very minor reforms
of CRA, and would institute the most
massive expansion of CRA in America
history.

| think if people look at any one of
these eight areas that | have outlined,
they will conclude that the committee
acted properly in rejecting the Sar-
banes substitute. But the Sarbanes
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substitute wasn’t rejected just because
it was deficient in, say, five of these
eight areas. It was rejected because in
each and every one of these areas it
was inferior—in terms of the well-being
of the taxpayer, the well-being of the
depository insurance system, the well-
being of the economy—to the under-
lying bill that was adopted by the
Banking Committee.

I urge my colleagues to reject this
substitute. There will be a tabling mo-
tion tomorrow on some basis yet to be
agreed to.

| yield the floor.

Mr. GORTON. Mr. President, | sup-
port the distinguished Senator from
Texas, the chairman of the Banking
Committee, in his advocacy of his own
proposal and in his desire that we de-
feat the substitute which is before the
Senate at the present time.

He has stated in great detail his rea-
son for his support and the majority
support for his financial reorganization
bill. 1 mention only three differences
that seem to me to be very significant.

One is the arcane but vitally impor-
tant difference between a holding com-
pany structure and a structure of mak-
ing subsidiaries. In this respect, it
seems to me the holding company sys-
tem has worked well for this country,
literally for generations. The advice of
the Chairman of the Federal Reserve
Board, Alan Greenspan, overwhelm-
ingly supports the proposition of the
choice that has been made in this re-
gard by the committee majority itself.

Second, with respect to the Commu-
nity Reinvestment Act, it also seems
to me that the chairman’s modest re-
forms are steps in the right direction.
They do not destroy that system by
any stretch of the imagination but,
they do fire a warning shot across the
bow of those who would use that bill
for extortion purposes.

Finally, and most important to me in
my own State, is the way in which the
bill, is against the proposed substitute,
deals with unitary thrifts. A unitary
thrift is authorized to affiliate with
both financial and commercial compa-
nies. This authority is balanced both
by lending restrictions and by safe-
guards prohibiting thrifts from extend-
ing credit to a commercial affiliate.
This chartering structure has been
available for more than 30 years. To
the best of my knowledge, during that
30-year period of time, 30 years during
which thrifts have been allowed to
combine with commercial firms, there
have been no major scandals, no seri-
ous corruption, no sapping of Amer-
ica’s capitalism vigor. In other words,
to limit the authority of thrifts while
we are extending the authority of com-
mercial banks in the bulk of this bill is
to deal with an evil that simply does
not exist.

Financial modernization should be
about expanding choices for consumers
and chartering options, not con-
stricting those options and stripping
existing authorities from consumer-
oriented institutions without sound
policy justification.
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I do not believe we should limit the
unitary thrift chartering option at all.
Unitary thrifts have a longstanding
record of serving their communities.
There is a glaring absence of any evi-
dence that their commercial affili-
ations have led to a concentration of
economic powers or posed risks to con-
sumers or taxpayers. This legislation
includes a provision that grandfathers
the commercial affiliation authorities
of unitary thrifts chartered or applied
for before February 28 of this year.
Given the lack of any evidence that
those affiliations are harmful, finan-
cial modernization should, at the min-
imum, not roll back the authority of
existing unitary thrifts.

Limiting the ability of commercial
firms to charter thrifts in the future is
debatable policy, but there is no ques-
tion in my mind that the authorities of
existing unitary thrifts should not be
abolished.

For these reasons, | oppose the
Democratic substitute and intend to
fight any later amendment which deals
with this issue alone.

With the expression of my support
for the position taken by the distin-
guished chairman of the Banking Com-
mittee, | yield the floor.

Mr. SARBANES. Mr. President, |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRAMM. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The

THE UNITED STATES CAPITOL
POLICE AND RECRUIT CLASS 116

Mr. LOTT. Mr. President, the past
year has been a trying one for the
United States Capitol Police. The
deaths of Officer Jacob Chestnut and
Detective John Gibson struck a chord
with the American people and the Con-
gress. We are keenly aware that we
rely on the men and women of the U.S.
Capitol Police to protect the Capitol
Complex and all of those who work and
visit here. In doing so, they ensure that
the national legislative process pro-
ceeds unhindered and that citizens are
safe and free to visit their Capitol,
view the House and Senate in session,
and meet with their elected representa-
tives.

Protecting the Capitol Complex re-
quires well trained, highly-motivated,
and dedicated police officers. On April
27, the U.S. Capitol Police added such
officers to its ranks when it graduated
Recruit Class 116. The twenty-four re-
cruits in this class proudly became po-
lice officers after successfully com-
pleting five months of exhaustive
training. These officers came from all
walks of life and from a number of
states around the nation. Many had
prior military experience, others had
previous experience in the law enforce-
ment profession, while some just re-
cently graduated from college. The
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common bond among these officers is
the desire to enter the law enforcement
profession and honor the memory of Of-
ficer Chestnut and Detective Gibson.

During the graduation ceremony,
which was attended by the members of
the U.S. Capitol Police Board, the De-
partment’s Command Staff, and family
and friends of the recruit officers, Class
President Robert Garisto gave a speech
on behalf of the members of the Re-
cruit Class 116. | feel that this speech is
indicative of the caliber of personnel
who fill the ranks of the U.S. Capitol
Police. | ask unanimous consent that
Officer Garisto’s speech be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

UNITED STATES CAPITOL POLICE CLASS 116—

GRADUATION SPEECH

Good afternoon everyone. | would like to
start by expressing my gratitude to the
Members of Class 116. | have been fortunate
to have spent the last five months getting to
know each and every one of you. Now that |
do, the honor you have bestowed on me by
allowing me to represent you means so much
more and it is an experience | will cherish
forever.

Now, class, we are about to take a dra-
matic step forward. The challenges which lie
ahead of us are immense, many of the prob-
lems we will confront as police officers are
highly complex. The skills and abilities we
bring to our positions in law enforcement
must be continually honed to transcend
these obstacles.

I am sure everyone here is aware of the
events that have taken place recently in the
United States. The crisis of crime and vio-
lence in our society is really a crisis of val-
ues and conscience. It is a problem com-
pounded by the glamorization of violence,
drugs, sex and greed in Hollywood films and
music lyrics. Our young people are being told
that it is okay to carry a 9MM and live the
lifestyle of a drug dealer, it is all right to
‘““‘sex you up.” They are told they have the
right to the latest music CD or the coolest
clothes. They have the right to have these
things even if they have to take from some-
one else. They can have what they want at
any price regardless of the consequences.
However, there are consequences to a society
that sensationalizes sin while it trivializes
morality and religious beliefs. The con-
sequence is the carnage we see on the streets
of America almost every day. Too many of
our children have learned to solve problems
of conflict and anger with weapons for the
simple reason that they haven’t experienced
love, compassion and understanding from
those who should be the role models in their
lives. It’s insane and it’s hurting our Nation
in the worst possible way, because our young
people are our greatest national resource and
asset. More importantly, they are our future.

We as parents, police officers, teachers and
public officials must take an active role in
the rearing of America’s youth.

This world we live upon is a tremendously
huge place but, technology is, and will con-
tinue to make, the global experience more
accessible to everyone. Young people must
understand the global context of our exist-
ence. The horizons and life opportunities
that exist for them throughout this world.
And, yes, there will continue to be racism
and bias fueled by ignorance and fear. Those
who are different will continue to be judged
by the standard of what is considered by the
judge to be normal. However, it should never
be intellectualized as the sole excuse for fail-
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ure. More importantly, it must serve as the
impetus which pushes us forward toward
higher achievement and success.

A contemporary society cannot develop
unless it places a premium on education and
human development. The complex issues and
problems we face today require agents with
thoughtful and progressive minds committed
to bringing about positive change.

I believe that each of us of The Graduating
Class of 116 are those agents of change.

Thank you.

Mr. LOTT. Mr. President, | am proud
of the men and women of the United
States Capitol Police and | appreciate
what they do, each day, in service to
the Congress and the nation. | would
like to congratulate Officer Garisto
and the men and women of Recruit
Class 116 on their accomplishments and
I wish them continued success during
their careers with the United States
Capitol Police.

HONORING THE AAA SAFETY PA-
TROL LIFESAVING MEDAL
AWARD WINNERS

Mr. DASCHLE. Mr. President, I am
proud to announce to the Senate today
the names of the 7 young men and
women who have been selected to re-
ceive the 1999 American Automobile
Association Lifesaving Medal. This
award is the highest honor given to
members of the school safety patrol.

There are roughly 500,000 members of
the school safety patrol in this coun-
try, helping over 50,000 schools. Every
day, these young people ensure that
their peers arrive safely at school in
the morning, and back home in the
afternoon.

Most of the time, they accomplish
their jobs uneventfully. But, on occa-
sion, these volunteers must make split-
second decisions, placing themselves in
harm’s way to save the lives of others.
The heroic actions of this year’s hon-
orees exemplify this selflessness, and
richly deserve recognition.

The first AAA Lifesaving Medal re-
cipient comes from Rochester, New
York.

On September 22, 1998, 11-year-old
Theodore Roosevelt Elementary School
Safety Patrol Katherine Garcia was at
her post in the back parking lot. She
was helping create order out of the
chaos that occurs when buses, walkers
and parents all try to leave the school
at the same time.

Behind her post, a 9-year-old boy and
his 7-year-old friend separated from his
grandmother to look for their car.
They tried to run past Katherine. As
they did, she quickly reached out,
grabbed the boys by their t-shirts, and
pulled them out of the path of an on-
coming car.

This year’s second AAA Lifesaving
Medal honoree comes from Brooklyn,
New York.

On January 5, 1999, an 8-year-old stu-
dent asked Public School 151 Safety
Patrol Anthony Christian, Jr. if he
would walk him across the street.

Leaving his post in the hands of his
patrol partner, Anthony carefully
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checked the traffic signal and crossed
the street. Just as they reached the
other corner, two cars collided at high
speed in the middle of the intersection.
One of the cars spun out of control,
heading directly for the two boys.
Without regard for his own safety, An-
thony pulled the little boy out of the
way just before the car jumped the
curb where the two boys were.

The third AAA Lifesaving Medal win-
ner comes from Unadilla, New York.

On October 8, 1997, Unadilla Elemen-
tary School Safety Patrol Nichole L.
Decker was at her post at the school’s
back door when she heard a 7-year-old
boy’s desperate cries for help.

When she went outside, she saw the
boy trapped on the ground by a huge
dog—a husky/wolf mix. The dog was
biting at the little boy’s face and
throat. Without considering what the
50-pound dog could do to her, 13-year-
old Nichole began shouting and waving
her arms to distract it from the boy.
When the dog ran away, Nichole
scooped up the badly bleeding boy and
took him inside the school for help.

The fourth recipient of the AAA Life-
saving Medal comes from Brooklyn,
New York.

On January 28, 1999, 10-year-old Pub-
lic School 91 Safety Patrol Stacia
Walker saw a car drop off a 5-year-old
boy at school, then depart.

Instead of entering the schoolyard,
the little boy turned around and head-
ed for a park across the street, Stacia
ran to the little boy and stopped him
just before he crossed the street in
front of a car.

This year’s fifth AAA Lifesaving
Medal honoree comes from Mt. Pleas-
ant, Michigan.

On September 2, 1998, 12-year-old
Ganiard Elementary School Safety Pa-
trol Michael T. Wiltsie was helping the
adult crossing guard at the corner of
Broadway and Adams streets, the busi-
est corner for patrols.

The adult crossing guard had just
walked to the center of the street to
stop traffic when a 7-year-old boy
walked around Michael’s outstretched
arms to follow her. A truck made a
left-hand turn and passed between the
adult crossing guard and Michael’s post
on the curb, ignoring the stop sign held
by the adult crossing guard. Michael
reached out, grabbed the 7-year-old boy
by the backpack, and pulled him to
safety just as the truck sped by.

The fifth recipient of the AAA Life-
saving Medal comes from Fairfax, Vir-
ginia.

On February 22, 1999, Fairhill Ele-
mentary School Safety Patrol Roxanne
A. Bauland (BALL-lund) was standing
at her post near a bus stop when she
noticed there was something wrong
with a 6-year-old girl approaching the
bus stop from across the street.

When the little girl began running
toward the bus stop, the hard candy
she had been eating became lodged in
her throat, causing her to cough and
choke. Quickly sizing up the situation,
11-year-old Roxanne performed the
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Heimlich maneuver on the little girl
and dislodged the candy from her
throat, quite possible saving the little
girl’s life.

The final AAA School Safety Patrol
Lifesaving Award recipient comes from
Minneapolis, Minnesota.

On November 2, 1998, 1l-year-old
Jenny Lind Community School Safety
Patrol Tonya L. M. Boner was com-
pleting her shift for the day when she
decided to wait a little longer to help
some stragglers cross the street safely.

Three students, ages 7, 9, and 10,
began to cross the road. Across the
intersection, a car stopped briefly at
the stop sign, then headed straight for
the crosswalk and the students. Seeing
the immediate danger, Tonya hurried
the students to the other side just as
the car sped through the crosswalk a
mere 2 feet from where she and the stu-
dents had been walking seconds before.

Mr. President, on behalf of the Sen-
ate, | extend congratulations and
thanks to these young women and men
who are visiting the Capitol today.
They are an asset to their commu-
nities, and their families and neighbors
should be very proud of their courage
and dedication.

I would also like to recognize the
American Automobile Association for
providing the supplies and training
necessary to keep the safety patrol on
duty nationwide.

Since the 1920’s, AAA clubs across
the country have been sponsoring stu-
dent safety patrols to guide and pro-
tect younger classmates against traffic
accidents. Easily recognizable by their
fluorescent orange safety belt and
shoulder strap, safety patrol members
represent the very best of their schools
and communities. Experts credit school
safety patrol programs with helping to
lower the number of traffic accidents
and fatalities involving young children.

We owe AAA our gratitude for their
tireless efforts to ensure that our Na-
tion’s children arrive to and from
school safe and sound.

And we owe our thanks to these ex-
ceptional young men and women for
their selfless actions. The discipline
and courage they displayed deserves
the praise and recognition of their
schools, their communities and the Na-
tion.
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CLARIFYING TAX TREATMENT OF
SETTLEMENT TRUSTS ESTAB-
LISHED UNDER ANCSA

Mr. STEVENS. Mr. President, today
I join Senator MURKOWSKI in rising in
support of S. 933, which would clarify
tax treatment of Settlement Trusts es-
tablished under the Alaska Native
Claims Settlement Act. Our legislation
would amend the U.S. tax code by al-
lowing these Settlement Trusts to or-
ganize as 501(c)(28) tax exempt organi-
zations. This bill is similar to S. 2065
which | co-sponsored with Senator
MURKOWSKI last year.

Consistent with last year’s proposal,
this bill allows for conveyances to a
Settlement Trust without including
those contributions in the bene-
ficiaries’ gross income. This is an im-
portant provision because under the
current tax code, beneficiaries of a Set-
tlement Trust can be taxed on con-
tributions to the trust, even though
they haven’t received a payment or dis-
bursement from the Settlement Trust.

Our new provision also outlines the
process and terms for revoking a
trust’s tax exempt status as a 501(c)(28)
organization. Under this provision, if a
Settlement Trust engages in forbidden
activities as outlined in the Alaska Na-
tive Claims Settlement Act, its elec-
tion as a 501(c)(28) tax exempt organi-
zation would be revoked and the trust
would pay a tax on the fair market
value of the assets held. This ensures
that U.S. taxpayers will not underwrite
forbidden transactions within the
trusts or between the trusts and the
beneficiaries.

This provision also requires a Settle-
ment Trust to distribute at least 55
percent of its adjusted taxable income
for each year. This would insure that
Settlement Trusts fulfill a basic obli-
gation to the beneficiaries.

In addition, the new provision re-
quires trusts electing to be recognized
as 501(c)(28) tax exempt organizations
to withhold income tax from payments
made to beneficiaries. There is, how-
ever, an important exception to this
withholding provision. That exception
would apply to third party payments
made on the behalf of beneficiaries for
educational, funeral, or medical bene-
fits.

It is my hope that we will clarify the
tax treatment of these Settlement
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Trusts so that beneficiaries are treated
in a fair and just manner.

THE VERY BAD DEBT BOXSCORE

Mr. HELMS. Mr. President, at the
close of business yesterday, Monday,
May 3, 1999, the federal debt stood at
$5,562,741,424,540.43 (Five trillion, five
hundred sixty-two billion, seven hun-
dred forty-one million, four hundred
twenty-four thousand, five hundred
forty dollars and forty-three cents).

Five years ago, May 3, 1994, the fed-
eral debt stood at $4,569,524,000,000
(Four trillion, five hundred sixty-nine
billion, five hundred twenty-four mil-
lion).

Ten years ago, May 3, 1989, the fed-
eral debt stood at $2,769,324,000,000 (Two
trillion, seven hundred sixty-nine bil-
lion, three hundred twenty-four mil-
lion).

Fifteen years ago, May 3, 1984, the
federal debt stood at $1,489,259,000,000
(One trillion, four hundred eighty-nine
billion, two hundred fifty-nine mil-
lion).

Twenty-five years ago, May 3, 1974,
the federal debt stood at $467,768,000,000
(Four hundred sixty-seven billion,
seven hundred sixty-eight million)
which reflects a debt increase of more
than $5 trillion—$5,094,973,424,540.43
(Five trillion, ninety-four billion, nine
hundred seventy-three million, four
hundred twenty-four thousand, five
hundred forty dollars and forty-three
cents) during the past 25 years.

REVISED BUDGET LEVELS FOR
FISCAL YEAR 1999

Mr. DOMENICI. Mr. President, pursu-
ant to Sec. 209 of H. Con. Res. 68, the
Concurrent Resolution on the Budget
for Fiscal Year 2000, | hereby submit to
the Senate revised budget levels for fis-
cal year 1999.

The following table displays the ap-
propriations caps and the committee
allocation levels that will be enforced
for the remainder of fiscal year 1999.

I ask unanimous consent to have the
table printed in the RECORD.

There being no objection, the table
was ordered to be printed in the
RECORD, as follows:

SENATE COMMITTEE BUDGET AUTHORITY AND OUTLAY ALLOCATIONS PURSUANT TO SECTION 302 OF THE CONGRESSIONAL BUDGET ACT, BUDGET YEAR TOTAL 1999

[In millions of dollars]

Entitlements funded in
annual appropriations
acts

Direct spending jurisdiction

Committee
Budget
authority Outlays Budget Outlays
authority Y
Appropriations:
Defense 279,891 271,403 0 0
General Purpose Discretionary 287,157 273,901 0 0
Violent Crime Reduction Trust Fund 5,800 4,953 0 0
Highways 0 §
Mass Transit 0 .
Mandatory 299,159 291,731 0 0
Total 872,007 868,274 0 0
Agriculture, Nutrition, and Forestry 8,931 6,362 17,273 9,183
Armed Services 48,285 48,158 0 0
Banking, Housing, and Urban Affairs 9,200 3,182 0 0
Commerce, Science, and Transportation 8,119 5,753 682 678
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SENATE COMMITTEE BUDGET AUTHORITY AND OUTLAY ALLOCATIONS PURSUANT TO SECTION 302 OF THE CONGRESSIONAL BUDGET ACT, BUDGET YEAR TOTAL 1999—Continued

[In millions of dollars]

Committee

Entitlements funded in
annual appropriations
acts

Direct spending jurisdiction

Budget Outlays

authority Budget
authority Outlays
Energy and Natural Resources 2,185 2,163 40 39
Environmental and Public Works 28,591 1,365 0 0
Finance 694,516 688,064 146,033 146,926
Foreign Relations 10,908 12,141 0 0
Governmental Affairs 58,113 57,036 0 0
Judiciary 4,954 4,528 231 232
Labor and Human Resources 8,000 7,525 1,328 1,328
Rules and Administration 93 56 0 0
Veterans’ Affairs 1,204 1,428 22,629 22,536
Indian Affairs 492 485 0 0
Small Business 0 (220) 0 0
Unassigned to Committee (303,086) (294,966) 0 0

Total

1,452,512 1,411,334 188,216 180,922

RECOGNITION OF KAREN
MIKOLASY—WASHINGTON STATE
TEACHER OF THE YEAR

Mr. GORTON. Mr. President, ““Teach-
er’—Webster’s defines a teacher as one
who “‘imparts knowledge of or skill in”’
a particular subject matter. Teaching,
of course, extends far beyond that clin-
ical definition. Many teachers bring
passion and dedication to their work
that often reaches outside the class-
room as teachers serve as mentors,
coaches, advisors and friends to their
students. Each of us can remember a
teacher who inspired us, motivated us,
even changed our lives.

The students at Shorecrest High
School in Washington state have just
such a teacher. Karen Mikolasy has
taught for 28 years with passion for her
students and for her work. She empha-
sizes consistency and standards. In
Mrs. Mikolasy’s class homework is
handed in on time and papers are re-
written until they earn at least a B.
That consistency in expectations also
carries over to consistent positive rein-
forcement to her studnets—she tells
them daily that it is a privilege to be
their teacher. She says that in 28 years,
not one day has gone by which she
hasn’t wanted to be in the classroom
with her students.

I was honored to meet Mrs. Mikolasy
a few weeks ago in my office while she
was in DC to be recognized as the
Washington State Teacher of the Year.
In the few minutes | met with her, |
understood why she won this honor.
Her passion and commitment to edu-
cating and inspiring young people was
clear. The words of her students how-
ever, are probably the best tribute.

One student characterized Mrs.
Mikolasy this way: ‘. .. she teased,
she nagged, fumed, roared, tested and
laughed. She turned us into real read-
ers. She led us through worlds both fa-
miliar and foreign. There are still ru-
mors that hint at her unwavering
stance in class, but one legend should
not be overlooked for forgotten. Mrs.
Mikolasy is and always will be a mas-
terful teacher.”

Mrs. Mikolasy also tells a story
about a package she received one day
from a former student who is now a
lawyer. The package, in which was a
Mont Blanc pen, also included a note:

“Dear teacher, big case, won lots of
bucks! Won case because of writing.
You taught writing: you get pen. | did
writing: | get money. Spend money.
Money gone? Do more writing, get
more money. Writing not work, maybe
| come get another writing lesson.”” It
is said that while most Americans
spend their living building careers,
teachers spend their careers building
lives. That certainly seems to be the
case with Karen Mikolasy.

So today | recognize Karen Mikolasy
with the Innovation in Education
Award. This is an award | give out each
week to recognize people who make a
difference in our local communities. It
is based on the common-sense idea,
that it is parents and educators who
look our children in the eyes every day
who know best how to educate them.
Karen Mikolasy is most deserving of
this award.

Last night another experience made
clear to me the impact teachers can
have on their students. | attended an
awards dinner for the ‘“We the People

. . the Citizen and the Constitution”’
program. The program encourages jun-
ior high and high school students to
study the constitution by developing
competitive teams at each school.
Each team has a teacher as a coach.
Last night each teacher was recog-
nized. There were no fewer than 1200
students giving their teachers standing
ovations and cheering in appreciation
of their efforts.

I also like to recognize all of the
teachers in Washington state, who
demonstrate their passion for teaching
and for Kkids every day in the class-
room. Today and the balance of this
week is set aside to honor and cele-
brate teachers. | know that all of my
colleagues will join me in recognizing
our wonderful teachers across the na-
tion.

RECOGNITION OF THE WASH-
INGTON STATE CHAMPIONS OF
THE *““WE THE PEOPLE ... THE
CITIZEN'S AND THE CONSTITU-
TION”” COMPETITION

Mr. GORTON. Mr. President, this
week’s Innovation in Education Award
recipient is an award winning class
from Tahoma High School in Maple

Valley, Washington. Earlier this year
29 exceptional students from Tahoma
High School in Washington state won
Washington state’s competition testing
their knowledge of the Constitution.
As a result of that victory, this past
weekend they were in Washington, D.C.
to participate in the national finals of
the ‘““We the People ... The Citizen
and the Constitution’ program.

The ““We the People . . . The Citizen
and the Constitution’ program, admin-
istered by the Center for Civic Edu-
cation, provides our elementary and
secondary students a strong foundation
in the history and philosophical
underpinnings of the Constitution.
That foundation ultimately promotes a
sense of civic responsibility in these
students and provides them with the
means to act effectively within a
democratic society.

The final activity in this program,
which took place April 30-May 3, is a
simulated congressional hearing in
which students “‘testify’’ before a panel
of judges. Students demonstrate their
knowledge and understanding of con-
stitutional principles and have oppor-
tunities to evaluate, take, and defend
positions on relevant historical and
contemporary issues. | am happy to an-
nounce that | attended last night’s
award ceremony which the Tahoma
High team won a regional award.

I am proud of the achievement of
these students and am happy to recog-
nize them. They are Adam Baldridge,
Mary Basinger, Josh Bodily, Sydney
Brumbach, Katie Carder, Erica Chavez,

Elizabeth Dauenhauer, Steven
Dekoker, Meaghan Denney, Nathan
Dill, Marisa Dorazio, Jesse Duncan,

Jayson Hart, Jon Hallstrom, Carolyn
Hott, Daniel Linder, Casey Lineberger,
Clark Lundberg, Karrie Pilgrim, Mi-
chael Pirog, David Rosales, Jason
Shinn, Jeremy Sloan, Justin Sly,
Donny Trieu, Orianna Tucker, Jessica
Walker, Raymond Williams, and Eliza-
beth Zaleski. | also recognize Kathy
Hand, the Washington state coordi-
nator for the ‘“We the People . . .”” pro-
gram, and Kristy Ulrich, the district
coordinator.

Finally, | applaud Mark Oglesby and
his assistant Stephanie Galloway, the
teachers who have led their Tahoma
High School class to this national com-
petition, and have taught the past four
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state championship classes from Wash-
ington state. That track record shows
great leadership and dedication to the
education of their students.

I enjoyed meeting with the students
this weekend and wish them the best
for their future. They will certainly be
well prepared for it.

MESSAGES FROM THE HOUSE

At 12:59 p.m., a message from the
House of Representatives, delivered by

Mr. Hanrahan, one of its reading
clerks, announced that the House has
passed the following bill, in which it

requests the concurrence of the Senate:

H.R. 1480. An act to provide for the con-
servation and development of water and re-
lated resources, to authorize the United
States Army Corps of Engineers to construct
various projects for improvements to rivers
and harbors of the United States, and for
other purposes.

The message also announced that the
House has agreed to the following con-
current resolution, in which it requests
the concurrence of the Senate:

H. Con. Res. 93. Concurrent resolution ex-
pressing the sense of the Congress regarding
the social problem of child abuse and neglect
and supporting efforts to enhance public
awareness of this problem.

MEASURE REFERRED

The following concurrent resolution
was read and referred as indicated:

H. Con. Res. 93. Concurrent resolution ex-
pressing the sense of the Congress regarding
the social problem of child abuse and neglect
and supporting efforts to enhance public
awareness of this problem; to the Committee
on the Judiciary.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-2823. A communication from the Ad-
ministrator, General Services Administra-
tion, transmitting, pursuant to law, a report
entitled ‘““Fiscal Year 2000 Capital Invest-
ment and Leasing Program’’; to the Com-
mittee on Environment and Public Works.

EC-2824. A communication from the Vice
President, Communications, Tennessee Val-
ley Authority, transmitting, pursuant to
law, a report entitled ““The Statistical Sum-
mary for Fiscal Year 1998; to the Com-
mittee on Environment and Public Works.

EC-2825. A communication from the Assist-
ant General Counsel for Regulations, Office
of the Assistant Secretary for Housing—Fed-
eral Housing Commissioner, Department of
Housing and Urban Development, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Builder Warranty for High-Ratio
FHA-Insured Single Family Mortgages for
New Homes (FR-4288-C-02)"" (RIN2502-AH08),
received April 9, 1999; to the Committee on
Banking, Housing, and Urban Affairs.

EC-2826. A communication from the Assist-
ant General Counsel for Regulations, Office
of the Assistant Secretary for Fair Housing
and Equal Opportunity, Department of Hous-
ing and Urban Development, transmitting,
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pursuant to law, the report of a rule entitled
“Fair Housing Complaint Processing; Plain
Language Revision and Reorganization; In-
terim Rule (FR-4431-1-01)"" (RIN2529-AA86),
received April 27, 1999; to the Committee on
Banking, Housing, and Urban Affairs.

EC-2827. A communication from the Assist-
ant General Counsel for Regulations, Office
of the Assistant Secretary for Public and In-
dian Housing, Department of Housing and
Urban Development, transmitting, pursuant
to law, the report of a rule entitled ““Public
Housing Agency Plans and Section 8 Certifi-
cate and Voucher Merger Rules; Announce-
ment of Public Forums; Solicitation of Addi-
tional Public Comment on Relationship of
PHA Plans to Consolidate Plan (FR-4420-N-
02)” (RIN2577-AB89), received April 27, 1999;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-2828. A communication from the Assist-
ant General Counsel for Regulations, Office
of the Assistant Secretary for Public and In-
dian Housing, Department of Housing and
Urban Affairs, transmitting, pursuant to
law, the report of a rule entitled ‘“‘Public
Housing Agency Plans and Section 8 Certifi-
cate and Voucher Merger Rules; Announce-
ment of Public Forums; Solicitation of Addi-
tional Public Comment on Relationship of
PHA Plans to Consolidated Plan (FR-4420-N-
02)”” (RIN2577-AB89), received on April 27,
1999; to the Committee on Banking, Housing,
and Urban Affairs.

EC-2829. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, a report entitled
“Native Hawaiian Revolving Loan Fund’ for
fiscal years 1995 through 1997; to the Com-
mittee on Indian Affairs.

EC-2830. A communication from the Ad-
ministrator, Office of Juvenile Justice and
Delinquency Prevention, Department of Jus-
tice, transmitting, pursuant to law, the re-
port of a rule entitled ‘““Juvenile Account-
ability Incentive Block Grants” (RIN1121-
AA46), received on April 30, 1999; to the Com-
mittee on the Judiciary.

EC-2831. A communication from the Execu-
tive Director, American Academy of Arts
and Letters, transmitting, pursuant to law, a
report of activities during calendar year 1999;
to the Committee on the Judiciary.

EC-2832. A communication from the Direc-
tor, Administrative Office of the United
States Courts, transmitting, pursuant to
law, the annual report for calendar year 1998;
to the Committee on the Judiciary.

EC-2833. A communication from the Gen-
eral Counsel, Department of Justice, trans-
mitting, a draft of proposed legislation to
authorize consent to and authorize appro-
priations for the United States subscription
to additional shares of the capital of the
Multilateral Investment Guarantee Agency;
to the Committee on Foreign Relations.

EC-2834. A communication from the Assist-
ant Legal Adviser for Treaty Affairs, Depart-
ment of State, transmitting the report of the
texts of international agreements, other
than treaties, and background statements;
to the Committee on Foreign Relations.

EC-2835. A communication from the Assist-
ant Secretary, Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, the report of an export license relative
to Turkey; to the Committee on Foreign Re-
lations.

EC-2836. A communication from the Assist-
ant Secretary, Legislative Affairs, Depart-
ment of State, transmitting, pursuant to
law, the report of a rule entitled ‘““Visas:
Documentation of Nomimmigrants Under
the Immigration and Nationality Act—
Amendment of Transit Without Visa (TWOV)
List”” (RIN1400-AA48), received April 27, 1999;
to the Committee on Foreign Relations.

EC-2837. A communication from the Sec-
retary of Education and the Chief Operating
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Officer, Office of Student Financial Assist-
ance Programs, Department of Education,
transmitting jointly, pursuant to law, a re-
port relative to student financial aid pro-
grams; to the Committee on Health, Edu-
cation, Labor, and Pensions.

EC-2838. A communication from the Sec-
retary of Labor, transmitting a report of
proposed legislation entitled ‘‘Hazard Re-
porting Protection Act of 1999”’; to the Com-
mittee on Health, Education, Labor, and
Pensions.

EC-2839. A communication from the Sec-
retary of Health and Human Services, trans-
mitting, pursuant to law, a report entitled
“Premarket Notification Program for Food
Contact Substances-Cost Estimate’; to the
Committee on Health, Education, Labor, and
Pensions.

EC-2840. A communication from the Direc-
tor, Regulations Policy and Management
Staff, Food and Drug Administration, De-
partment of Health and Human Services,
transmitting, pursuant to law, the report of
a rule entitled ‘““‘Carbohydrase and Protease
Enzyme Preparations Derived from Bacillus
Subtilis or Bacillus Amyloliquefaciens; Af-
firmation of GRAS Status as Direct Food In-
gredients’, received April 26, 1999; to the
Committee on Health, Education, Labor, and
Pensions.

EC-2841. A communication from the Direc-
tor, Regulations Policy and Management
Staff, Food and Drug Administration, De-
partment of Health and Human Services,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Investigational New Drug
Applications; Clinical Holds; Confirmation of
Effective Date” (RIN0910-AA84), received
April 26, 1999; to the Committee on Health,
Education, Labor, and Pensions.

EC-2842. A communication from the Direc-
tor, Division of Policy, Planning and Pro-
gram Development, Office of Federal Con-
tract Compliance Programs, Department of
Labor, transmitting, pursuant to law, the re-
port of a rule entitled “Affirmative Action
and Nondiscrimination Obligations of Con-
tractors and Subcontractors Regarding Spe-
cial Disabled Veterans and Vietnam Era Vet-
erans; OMB Control Numbers for OFCCP In-
formation Collection Requirements” (FR
Docket No. 99-7835), received April 13, 1999;
to the Committee on Health, Education,
Labor, and Pensions.

EC-2843. A communication from the Assist-
ant General Counsel for Regulation, Special
Education & Rehabilitative Services, De-
partment of Education, transmitting, pursu-
ant to law, the report of a rule entitled ‘““Na-
tional Institute on Disability & Rehabilita-
tive Research’ (84.133), received April 29,
1999; to the Committee on Health, Education,
Labor, and Pensions.

EC-2844. A communication from the Assist-
ant Secretary of the Army (Civil Works),
transmitting, pursuant to law, the report of
the Chief of Engineers dated February 3,
1999; to the Committee on Environment and
Public Works.

EC-2845. A communication from the Assist-
ant Secretary for Fish and Wildlife and
Parks, National Park Service, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘Kaloko-
Honokohau National Historical Park, Ha-
waii; Public Nudity” (RIN1024-AC66); to the
Committee on Energy and Natural Re-
sources.

EC-2846. A communication from the Sec-
retary of the Interior, transmitting, pursu-
ant to law, a report entitled ‘“Annual Per-
formance Plan, Fiscal Year 2000’; to the

Committee on Energy and Natural Re-
sources.
EC-2847. A communication from the Ad-

ministrator, Energy Information Adminis-
tration, Department of Energy, transmit-
ting, pursuant to law, a report entitled
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“International Energy Outlook 1999’; to the
Committee on Energy and Natural Re-
sources.

EC-2848. A communication from the Direc-
tor, Office of Surface Mining, Department of
The Interior, transmitting, pursuant to law,
the report of a rule entitled ‘““Virginia Regu-
latory Program’ SPATS No. VA-110-FOR,
received April 27, 1999; to the Committee on
Energy and Natural Resources.

EC-2849. A communication from the Direc-
tor, Office of Surface Mining, Department of
The Interior, transmitting, pursuant to law,
the report of a rule entitled ‘““Texas Regu-
latory Program’ SPATS No. TX-045-FOR,
received April 27, 1999; to the Committee on
Energy and Natural Resources.

PETITIONS AND MEMORIALS

The following petitions and memo-
rials were laid before the Senate and
were referred or ordered to lie on the
table as indicated:

POM-81. A joint resolution adopted by the
Legislature of the State of Washington; to
the Committee on Environment and Public
Works.

SENATE JOINT MEMORIAL 8013

To the Honorable William J. Clinton,
President of the United States, and to the
President of the Senate and the Speaker of
the House of Representatives, and to the
Senate and House of Representatives of the
United States, in Congress assembled:

We, your Memorialists, the Senate and
House of Representatives of the State of
Washington, in legislative session assembled,
respectfully represent and petition as fol-
lows:

Whereas, parts of Western Washington re-
ceived the highest amount of rainfall in
state history between the months of Novem-
ber and February, raining for ninety-one
consecutive days and producing over fifty-
five inches of rain in King County; and

Whereas, parts of the Olympic Peninsula,
i.e., Lilliwaup, received over one hundred
fourteen inches of rain in a four-month pe-
riod; and

Whereas, sixty-one homes have been dam-
aged and twenty-six homes are uninhabitable
in the area known as Carlyon Beach in Thur-
ston County, with property losses estimated
at over ten million dollars; and

Whereas, ground water flooding and land-
slides in Thurston County have directly im-
pacted at least seven hundred and sixty-five
residents, many of whom are elderly or have
special needs; and

Whereas, a landslide in the Aldercrest
neighborhood in Cowlitz County has dam-
aged one hundred and thirty-seven homes to
date, and at least fifty additional homes are
threatened; and

Whereas, ground water problems will cost
over two million dollars to repair and cur-
rently no water or sewer systems are in oper-
ation; and

Whereas, shoreline bulkheads are failing,
and public facilities expenses are estimated
at one million dollars, excluding the cost of
geotechnical assistance; and

Whereas, Washington State Department of
Transportation estimates of highway dam-
ages reach eleven million two hundred two
thousand dollars, and ten million dollars of
those damages are in Mason County alone;
and

Whereas, local government estimates of
damages to county roads and city streets
reach seven million three hundred ninety-
two thousand four hundred thirty-five dol-
lars; and

Whereas, Governor Locke’s emergency
proclamation now includes six western coun-
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ties and directs state government to support
emergency response activities as needed
around the state and authorizes the Wash-
ington Military Department and its Emer-
gency Management Division to coordinate
state agencies in the affected areas; and

Whereas, county officials are continuing to
assess damages to determine sufficient dam-
age for justification of federal assistance;
and

Whereas, when damage from an event is so
great it is beyond the capability of local and
state government to repair, the Governor
can ask the President to declare a disaster,
thus making a variety of federal disaster as-
sistance programs available to help restore
communities to their predisaster condition;
and

Whereas, the federal disaster assistance
programs available may include housing and
relocation assistance, individual and family
grants, funding to restore public infrastruc-
ture and roads, tax exemptions for the relo-
cation of evacuated citizens, funding for
geotechnical studies to prevent future dam-
age, and hazard mitigation;

Now, therefore, your Memorialists respect-
fully pray that if the Governor requests fed-
eral assistance, the President and the Fed-
eral Emergency Management Agency will re-
spond favorably to the request and authorize
the needed maximum available disaster re-
covery support to address the needs of Wash-
ington’s citizens devastated by the record
rainfall.

Be it resolved, That copies of this Memorial
be immediately transmitted to the Honor-
able William J. Clinton, President of the
United States, the President of the United
States Senate, the Speaker of the House of
Representatives, and each member of Con-
gress from the State of Washington.

POM-82. A joint resolution adopted by the
Legislature of the State of Washington; to
the Committee on Appropriations.

HousE JOINT MEMORIAL 4008

To the Honorable William J. Clinton,
President of the United States, and to the
President of the Senate and the Speaker of
the House of Representatives, and to the
Senate and House of Representatives of the
United States, in Congress assembled:

We, your Memorialists, the Senate and
House of Representatives of the State of
Washington, in legislative session assembled,
respectfully represent and petition as fol-
lows:

Whereas, the introduction of aquatic nui-
sance species, such as the zebra mussel, Eu-
ropean green crab, and the mitten crab have
the potential to cause significant environ-
mental and economic damage to our state
and nation; and

Whereas, aquatic nuisance species can
spread from any state within our nation
causing harm to all; and

Whereas, the Nonindigenous Aquatic Nui-
sance Prevention and Control Act of 1990 au-
thorizes the Aquatic Nuisance Species Task
Force to approve aquatic nuisance species
management plans that are submitted by
state governors, and authorizes the United
States Fish and Wildlife Service to fund up
to seventy-five percent of the implementa-
tion cost of approved plans; and

Whereas, an important function of aquatic
nuisance species management plans is to en-
courage state and regional jurisdictions to
respond to aquatic nuisance species prob-
lems; and

Whereas, Congress has authorized four mil-
lion dollars annually to fund the implemen-
tation of state management plans to mini-
mize the environmental and economic dam-
age caused by aquatic nuisance species to
our state and nation; and

Whereas, in recent years only two hundred
thousand dollars has been appropriated an-
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nually to fund the implementation of aquat-
ic nuisance species management plans; and

Whereas, the Washington State Aquatic
Nuisance Species Management Plan alone
identified one million seven hundred thou-
sand dollars in additional funding needed to
address aquatic nuisance species problems;
and

Whereas, two hundred thousand dollars is
inadequate to allow fifty states, as well as
interstate organizations, to implement effec-
tive programs identified in aquatic nuisance
species management plans; and

Whereas, the appropriation of the full four
million dollars authorized to fund aquatic
nuisance species management plans would
encourage development of plans, and thereby
serve to reduce the destructive impact of
aquatic nuisance species and minimize the
risk of their spread to other states;

Now, therefore, your Memorialists respect-
fully pray that the President and Congress
should recognize the destructive potential of
aquatic nuisance species and act to minimize
this destruction by supporting appropriation
of the four million dollars authorized to fund
state aquatic nuisance species management
plans in fiscal year 2000 and future years.

Be it resolved, That copies of this Memorial
be immediately transmitted to the Honor-
able William J. Clinton, President of the
United States, the President of the United
States Senate, the Speaker of the House of
Representatives, and each member of Con-
gress from the State of Washington.

POM-83. A joint resolution adopted by the
Legislature of the State of Montana; to the
Committee on Energy and Natural Re-
sources.

JOINT RESOLUTION 17

Whereas, the President of the United
States, by Executive Order, initiated the In-
terior Columbia Basin Ecosystem Manage-
ment Project (ICBEMP) to create a scientif-
ically sound, legally defensible, ecosystem
management plan; and

Whereas, the ICBEMP was to be a broad-
scale, 12-month project that would give gen-
eral direction to public land managers for
ecosystem management but has become a
top-down, highly prescriptive set of manage-
ment directives; and

Whereas, the management direction pro-
vided by the ICBEMP does not match the
purpose and need statements made in the en-
vironmental impact statement (EIS), which
were to restore and maintain a healthy for-
est, to provide sustainable and predictable
levels of products and services, and to sup-
port economic and social needs of people,
cultures, and communities; and

Whereas, the Columbia Basin ecosystem is
a very diverse and complex environment, and
basinwide standards could be a detriment to
some or all forest-dependent and range-de-
pendent economies; and

Whereas, experts maintain that the
ICBEMP violates the Multiple-Use Sus-
tained-Yield Act of 1960, the National Forest
Management Act of 1976, the Forest and
Rangeland Renewable Resource Planning
Act of 1974, the Regulatory Flexibility Act,
and the Small Business Regulatory Enforce-
ment Fairness Act of 1996; and

Whereas, the ICBEMP was intended to be a
scientifically sound management plan but
has become politically based on selective
science, which supports predetermined pres-
ervation goals with a top-down, one-size-fits-
all, highly prescriptive set of management
objectives and standards; and

Whereas, the recent interim roadless pol-
icy proposed by federal agencies indicates a
strong desire to create de facto wilderness
areas and circumvent the authority of Con-
gress (in direct violation of the previously
listed laws) and indicates the political direc-
tion incorporated into the ICBEMP, which



S4664

obfuscates the tireless, good faith efforts of
local representatives who participated in the
ICBEMP process; and

Whereas, public lands administered by the
U.S. Forest Service and U.S. Bureau of Land
Management (BLM) are to be managed for
multiple use for the benefit of the citizens of
the United States, and road closures pro-
posed within the ICBEMP EIS preferred al-
ternative will severely limit the multiple use
of millions of acres of public land; and

Whereas, current road closures already
dramatically limit physical and financial
abilities to control noxious weeds, and the
ICBEMP-proposed further closures pose a se-
rious threat of further and more serious
weed encroachment into Montana’s forests
and grasslands; and

Whereas, the ICBEMP has become a polit-
ical document, rather than a resource man-
ageable planning document; and

Whereas, the ICBEMP contains too many
economic assumptions and too few economic
projections based on accurate information;
and

Whereas, implementation of the ICBEMP
will directly affect management of 16 BLM
districts and 30 national forests, all in the
western United States; and

Whereas, the ICBEMP coverage extends to
104 counties and 144 million acres of land (72
million scores of which are private), and the
ICBEMP implementation will directly and
indirectly affect the livelihoods of millions
of citizens in the planning area; and

Whereas, a major component of the basic
economies of about two-thirds of the affected
rural and natural resource-dependent coun-
ties would be directly and potentially se-
verely impacted by implementation of the
ICBEMP; and

Whereas, the citizens of Montana, Mon-
tana’s local government units, and Mon-
tana’s communities have a direct interest in
public land management that produces pay-
ments in lieu of taxes and (most impor-
tantly) forest receipts that generate revenue
to the federal treasury and significantly con-
tribute to funding public schools and roads;
and

Whereas, it is questionable whether Con-
gress will fund the ICBEMP implementation,
and the impacts of inadequate implementa-
tion funding would be significantly more dis-
astrous for natural resources than if imple-
mentation were fully funded; and

Whereas, the citizens of the United States
and communities throughout the western
United States depend on the stewardship,
sustained yield, and even-flow production of
goods and services from multiple-use man-
agement of public lands located in those
states; and

Whereas, there is increasing national and
world demand for renewable, recyclable
goods and services, including recreation,
wildlife, fisheries, food, fiber, clean air, and
clean water; and

Whereas, in Montana, the U.S. Forest
Service has reduced timber harvest by over
50% since 1950, even though wood is the pre-
ferred raw material for home building, and
transferred global environmental con-
sequences were never discussed or considered
when decisions were being made to reduce
budgets; and

Whereas, domestic raw materials produc-
tion is being increasingly restricted in the
United States, even in light of rising domes-
tic consumption and the United States’ posi-
tion as a massive net importer of raw mate-
rials; and

Whereas, decisions are being made on a
daily basis and at all levels of government to
restrict raw materials production, almost al-
ways on environmental grounds, yet con-
sumption is virtually never discussed; and

Whereas, the ICBEMP draft documents fail
to adequately and truthfully define and dis-
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close the economic, environmental, and so-
cial conditions of Montana’s communities
and local government units and the future
effects on these entities of implementation
of the proposed ecosystem management
practices; and

Whereas, the ICBEMP represents a top-
down management paradigm that reduces or
eliminates effective local input to natural
resource management and environmental de-
cisionmaking; and

Whereas, the ICBEMP has become a 6-year,
over $40 million project, with no end in sight:
Now, therefore, be it

Resolved by the Senate and the House of Rep-
resentatives of the State of Montana, That the
federal government be strongly urged to:

(1) terminate the ICBEMP and issue no
Record of Decision on the ICBEMP;

(2) forward the accurate ecosystem man-
agement data developed through the
ICBEMP to relevant BLM district managers
and U.S. Forest Service forest supervisors;

(3) ensure that all public comments on the
ICBEMP be incorporated into the public
record for the ICBEMP;

(4) forward to district managers and super-
visors the public comments provided on the
ICBEMP for the managers’ and supervisors’
consideration related to updates to the land
and resource management plans required by
federal law; and

(5) coordinate plan revisions between ad-
joining management units to provide con-
sistency and connectivity and to consider cu-
mulative impacts in dealing with broad-scale
issues that affect multiple jurisdictions.

BE IT FURTHER RESOLVED, that federal
natural resource planning and environ-
mental management feature site-specific
management decisions made by local deci-
sionmakers, local citizenry, and parties di-
rectly and personally affected by these deci-
sions for our public lands.

BE IT FURTHER RESOLVED, that the
federal government acknowledge that the al-
ternatives presented in the ICBEMP EIS are
inconsistent with but should be consistent
with the balanced ““Purpose of and Need for
Action” statements in the same documents,
which are:

(1) “‘restore and maintain long-term eco-
system health and ecological integrity”’ (i.e.,
restore and maintain a healthy forest); and

(2) “*support economic and/or social needs
of people, cultures, and communities, and
provide sustainable and predictable levels of
products and services from our public lands
administered by the Forest Service or BLM
.. .”; be it further

Resolved, That copies of this resolution be
sent by the Secretary of State to the Presi-
dent of the United States, the Vice President
of the United States, the Secretary of Agri-
culture, the Secretary of the Interior, the
presiding officers of the Appropriations Com-
mittees of the U.S. Senate and U.S. House,
the Montana Congressional Delegation, the
Chief of the Forest Service, and the Director
of the Bureau of Land Management.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. ROBB:

S. 948. A bill to amend chapter 83 and 84 of
title 5, United States Code, to provide for the
equitable waiver of certain limitations on
the election of survivor reductions of Fed-
eral annuities, and for other purposes; to the
Committee on Governmental Affairs.

By Mr. LUGAR (for himself, Mr. FiTz-
GERALD, and Mr. FEINGOLD):
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S. 949. A bill to clarify and enhance the au-
thorities of the Chief Information Officer of
the Department of Agriculture; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

By Mrs. FEINSTEIN:

S. 950. A bill to award grants for school
construction; to the Committee on Health,
Education, Labor, and Pensions.

By Mr. DOMENICI (for himself, Mr.
BINGAMAN, Mr. FRIST, Mr.
LIEBERMAN, and Ms. SNOWE):

S. 951. A bill to amend the Internal Rev-
enue Code of 1986 to establish a permanent
tax incentive for research and development,
and for other purposes; to the Committee on
Finance.

By Mr. SPECTER:

S. 952. A bill to expand an antitrust exemp-
tion applicable to professional sports leagues
and to require, as a condition of such an ex-
emption, participation by professional foot-
ball and major league baseball sports leagues
in the financing of certain stadium construc-
tion activities, and for other purposes; to the
Committee on the Judiciary.

By Mr. JOHNSON (for himself and Mr.
DASCHLE):

S. 953. A bill to direct the Secretary of Ag-
riculture to convey certain land in the State
of South Dakota to the Terry Peak Ski Area;
to the Committee on Energy and Natural Re-
sources.

By Mr. SMITH of New Hampshire:

S. 954. A bill to amend title 18, United
States Code, to protect citizens’ rights under
the Second Amendment to obtain firearms
for legal use, and for other purposes; to the
Committee on the Judiciary.

By Mr. WARNER (for himself,
RoBB, and Mr. MCCONNELL):

S. 955. A bill to allow the National Park
Service to acquire certain land for addition
to the Wilderness Battlefield in Virginia, as
previously authorized by law, by purchase or
exchange as well as by donation; to the Com-
mittee on Energy and Natural Resources.

By Ms. SNOWE (for herself, Mr. HAR-
KIN, and Mr. FRIST):

S. 956. A bill to establish programs regard-
ing early detection, diagnosis, and interven-
tions for newborns and infants with hearing
loss; to the Committee on Health, Education,
Labor, and Pensions.

By Mr. KOHL.:

S. 957. A bill to amend chapter 111 of title
28, United States Code, relating to protective
orders, sealing of cases, disclosures of dis-
covery information in civil actions, and for
other purposes; to the Committee on the Ju-
diciary.

By Mr. BENNETT:

S. 958. A bill to amend certain banking and
securities laws with respect to financial con-
tracts; to the Committee on Banking, Hous-
ing, and Urban Affairs.

Mr.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. DURBIN (for himself and Mr.
FITZGERALD):

S. Res. 93. A resolution to recognize Lin-
coln Park High School for its educational ex-
cellence, congratulating the faculty and
staff of Lincoln Park High School for their
efforts, and encouraging the faculty, staff,
and students of Lincoln Park High School to
continue their good work into the next mil-
lennium; to the Committee on Health, Edu-
cation, Labor, and Pensions.

By Mr. BYRD (for himself and Mr.
GRAMM):
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S. Res. 94. A resolution commending the ef-
forts of the Reverend Jesse Jackson to se-
cure the release of the soldiers held by the
Federal Republic of Yugoslavia.

By Mr. THURMOND:

S. Res. 95. A resolution designating August
16, 1999, as ‘“National Airborne Day’’; to the
Committee on the Judiciary.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LUGAR (for himself, Mr.
FITZGERALD, and Mr. FEIN-
GOLD):

S. 949. A bill to clarify and enhance
the authorities of the Chief Informa-
tion Officer of the Department of Agri-
culture; to the Committee on Agri-
culture, Nutrition, and Forestry.

THE USDA INFORMATION TECHNOLOGY REFORM
AND YEAR-2000 COMPLIANCE ACT OF 1999

Mr. LUGAR. Mr. President, today I
rise to introduce the USDA Informa-
tion Technology Reform and Year-2000
Compliance Act of 1999. This legisla-
tion aims to centralize all year 2000
computer conversion and other infor-
mation technology acquisition and
management activities within the Of-
fice of the Chief Information Office of
the Department of Agriculture. Cen-
tralization is the most efficient way to
manage the complex and important
task of ensuring that all critical com-
puter functions at the department are
operational on January 1, 2000. It is
also a wiser and more cost-effective
way to construct an information tech-
nology infrastructure to enable
USDA'’s hundreds of computer systems
to interoperate, which unfortunately
they cannot now do.

The Department of Agriculture is
charged with enormous responsibilities
and its year 2000 readiness is crucial. It
has a diverse portfolio of over 200 Fed-
eral programs throughout the Nation
and the world. The department delivers
about $80 billion in programs. It is the
fourth largest Federal agency, with 31
agencies and offices. The department is
responsible for the safety of our food
supply, nutrition programs that serve
the poor, young and old, and the pro-
tection of our natural resources. Since
more than 40 percent of the non-tax
debt owed to the Federal Government
is owed to USDA, the department has a
responsibility to ensure the financial
soundness of taxpayers’ investments.

Responsibility for keeping the mis-
sion-critical information technology
functioning should clearly rest with
the Chief Information Officer. The de-
centralized approach to the year 2000
issue at USDA led to a lack of focus on
departmental priorities. Each agency
was allowed to determine what serv-
ices, programs, and activities it
deemed important enough to be oper-
ational at the end of the millennium.
This decentralized approach also led to
a lack of guidance, oversight and the
development of contingency plans. Ef-
forts to rectify this situation are well
underway. | am pleased that Secretary
of Agriculture Glickman has pledged
his personal commitment to the suc-
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cess of year 2000 compliance and has
made it one of the highest priorities for
USDA.

In fiscal year 1999, USDA plans to
spend more than $1.2 billion on infor-
mation technology and related infor-
mation resources management activi-
ties, including year 2000 computer com-
pliance. The General Accounting Office
has chronicled USDA’s long history of
problems in managing its substantial
information technology investments.
The GAO reports that such ineffective
planning and management have re-
sulted in USDA’s wasting millions of
dollars on computer systems.

Last year, | introduced S. 2116, a bill
to reform the information technology
systems of the Department of Agri-
culture. It gave the Chief Information
Officer control over the planning, de-
velopment, and acquisition of informa-
tion technology at the department. In-
troduction of that bill and similar leg-
islation in 1997 prompted some coordi-
nation of information technology
among the department’s agencies and
offices. However, component agencies
are still allowed to independently ac-
quire and manage information tech-
nology investments solely on the basis
of their own parochial interests or
needs. This legislation is needed to
strengthen that coordination and en-
sure that centralized information tech-
nology management continues in the
future.

This legislation further requires that
the Chief Information Officer manage
the design and implementation of an
information technology architecture
based on strategic business plans that
maximizes the effectiveness and effi-
ciency of USDA’s program activities.
Included in the bill is authority for the
Chief Information Officer to approve
expenditures for information resources
and for year 2000 compliance purposes,
except for minor acquisitions. To ac-
complish these purposes, the bill re-
quires that each agency transfer up to
10 percent of its information tech-
nology budget to the Chief Information
Officer’s control.

The bill makes the Chief Information
Officer responsible for ensuring that
the information technology architec-
ture facilitates a flexible common com-
puting environment for the field serv-
ice centers based on integrated pro-
gram delivery. The architecture will
also provide maximum data sharing
with USDA customers and other Fed-
eral and state agencies, which is ex-
pected to result in a significant reduc-
tion in operating costs.

Mr. President, this is a bill whose
time has come. Unfortunately, USDA’s
problems in managing information
technology are not unusual among
Government agencies, according to the
General Accounting Office. I commend
the attention of my colleagues to this
bill designed to address a portion of the
information resource management
problems of the Federal Government
and ask for their support of it.

S4665

Mr. President, | ask that the full text
and a summary of the bill be printed in
the RECORD.

There being no objection, the mate-
rials were ordered to be printed in the
RECORD, as follows:

S. 949

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ““USDA Information Technology Reform
and Year-2000 Compliance Act of 1999"".

(b) TABLE OF CONTENTS.—The table of con-
tents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings and purposes.

Sec. 3. Definitions.

Sec. 4. Management of year-2000 compliance
at Department.

Sec. 5. Position of Chief Information Officer.

Sec. 6. Duties and authorities of Chief Infor-
mation Officer.

Sec. 7. Funding approval by Chief Informa-
tion Officer.

Sec. 8. Availability of agency information
technology funds.

Sec. 9. Authority of Chief Information Offi-
cer over information tech-
nology personnel.

Sec. 10. Annual Comptroller General report
on compliance.

Sec. 11. Office of Inspector General.

Sec. 12. Technical amendment.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds that—

(1) United States agriculture, food safety,
the health of plants and animals, the econo-
mies of rural communities, international
commerce in food, and food aid rely on the
Department of Agriculture for the effective
and timely administration of program ac-
tivities essential to their success and vital-
ity;

(2) the successful administration of the
program activities depends on the ability of
the Department to use information tech-
nology in as efficient and effective manner
as is technologically feasible;

(3) to successfully administer the program
activities, the Department relies on informa-
tion technology that requires comprehensive
and Department-wide overview and control
to avoid needless duplication and misuse of
resources;

(4) to better ensure the continued success
and vitality of agricultural producers and
rural communities, it is imperative that
measures are taken within the Department
to coordinate and centrally plan the use of
the information technology of the Depart-
ment;

(5) because production control and subsidy
programs are ending, agricultural producers
of the United States need the best possible
information to make decisions that will
maximize profits, satisfy consumer demand,
and contribute to the alleviation of hunger
in the United States and abroad;

(6) a single authority for Department-wide
planning is needed to ensure that the infor-
mation technology architecture of the De-
partment is based on the strategic business
plans, information technology, management
goals, and core business process methodology
of the Department;

(7) information technology is a strategic
resource for the missions and program ac-
tivities of the Department;

(8) year-2000 compliance is 1 of the most
important challenges facing the Federal
Government and the private sector;

(9) because the responsibility for ensuring
year-2000 compliance at the Department was
initially left to individual offices and agen-
cies, no overall priorities have been estab-
lished, and there is no assurance that the
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most important functions of the Department
will be operable on January 1, 2000;

(10) it is the responsibility of the Chief In-
formation Officer to provide leadership in—

(A) defining and explaining the importance
of achieving year-2000 compliance;

(B) selecting the overall approach for
structuring the year-2000 compliance efforts
of the Department;

(C) assessing the ability of the information
resource management infrastructures of the
Department to adequately support the year-
2000 compliance efforts; and

(D) mobilizing the resources of the Depart-
ment to achieve year-2000 compliance;

(11) the failure of the Department to meet
the requirement of the Director of the Office
of Management and Budget that all mission-
critical systems of the Department achieve
year-2000 compliance would have serious ad-
verse consequences on the program activities
of the Department, the economies of rural
communities, the health of the people of the
United States, world hunger, and inter-
national commerce in agricultural commod-
ities and products;

(12) centralizing the approval authority for
planning and investment for information
technology in the Office of the Chief Infor-
mation Officer will—

(A) provide the Department with strong
and coordinated leadership and direction;

(B) ensure that the business architecture
of an office or agency is based on rigorous
core business process methodology;

(C) ensure that the information technology
architecture of the Department is based on
the strategic business plans of the offices or
agencies and the missions of the Depart-
ment;

(D) ensure that funds will be invested in in-
formation technology only after the Chief
Information Officer has determined that—

(i) the planning and review of future busi-
ness requirements of the office or agency are
complete; and

(if) the information technology architec-
ture of the office or agency is based on busi-
ness requirements and is consistent with the
Department-wide information technology ar-
chitecture; and

(E) cause the Department to act as a single
enterprise with respect to information tech-
nology, thus eliminating the duplication and
inefficiency associated with a single office-
or agency-based approach; and

(13) consistent with the Information Tech-
nology Management Reform Act of 1996 (40
U.S.C. 1401 et seq.), each office or agency of
the Department should achieve at least—

(A) a 5 percent per year decrease in costs
incurred for operation and maintenance of
information technology; and

(B) a 5 percent per year increase in oper-
ational efficiency through improvements in
information resource management.

(b) PuRPOSEs.—The purposes of this Act
are—

(1) to facilitate the successful administra-
tion of programs and activities of the De-
partment through the creation of a central-
ized office, and Chief Information Officer po-
sition, in the Department to provide strong
and innovative managerial leadership to
oversee the planning, funding, acquisition,
and management of information technology
and information resource management; and

(2) to provide the Chief Information Officer
with the authority and funding necessary to
correct the year-2000 compliance problem of
the Department.

SEC. 3. DEFINITIONS.

In this Act:

(1) CHIEF INFORMATION OFFICER.—The term
“Chief Information Officer’” means the indi-
vidual appointed by the Secretary to serve as
Chief Information Officer (as established by
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section 5125 of the Information Technology
Management Reform Act of 1996 (40 U.S.C.
1425)) for the Department.

(2) DEPARTMENT.—The term ‘“‘Department’’
means the Department of Agriculture.

(3) INFORMATION RESOURCE MANAGEMENT.—
The term “‘information resource manage-
ment’”’ means the process of managing infor-
mation resources to accomplish agency mis-
sions and to improve agency performance.

(4) INFORMATION TECHNOLOGY.—

(A) IN GENERAL.—The term “‘information
technology’ means any equipment or inter-
connected system or subsystem of equipment
that is used by an office or agency in the
automatic acquisition, storage, manipula-
tion, management, movement, control, dis-
play, switching, interchange, transmission,
or reception of data or information.

(B) USE OF EQUIPMENT.—For purposes of
subparagraph (A), equipment is used by an
office or agency if the equipment is used by—

(i) the office or agency directly; or

(ii) a contractor under a contract with the
office or agency—

(1) that requires the use of the equipment;
or

(I1) to a significant extent, that requires
the use of the equipment in the performance
of a service or the furnishing of a product.

(C) INcCLUSIONS.—The term *“‘information
technology’ includes computers, ancillary
equipment, software, firmware and similar
procedures, services (including support serv-
ices), and related resources.

(D) ExcLusloNs.—The term “‘information
technology’ does not include any equipment
that is acquired by a Federal contractor that
is incidental to a Federal contract.

(5) INFORMATION TECHNOLOGY ARCHITEC-
TURE.—The term *“information technology
architecture”” means an integrated frame-
work for developing or maintaining existing
information technology, and acquiring new
information technology, to achieve or effec-
tively use the strategic business plans, infor-
mation resources, management goals, and
core business processes of the Department.

(6) OFFICE OR AGENCY.—The term “‘office or
agency’ means, as applicable, each—

(A) national, regional, county, or local of-
fice or agency of the Department;

(B) county committee established under
section 8(b)(5) of the Soil Conservation and
Domestic  Allotment Act (16 U.S.C.
590h(b)(5));

(C) State committee, State office, or field
service center of the Department; and

(D) group of multiple offices and agencies
of the Department that are, or will be, con-
nected through common program activities
or systems of information technology.

(7) PROGRAM ACTIVITY.—The term ‘‘pro-
gram activity’’ means a specific activity or
project of a program that is carried out by 1
or more offices or agencies of the Depart-
ment.

(8) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Agriculture.

(9) YEAR-2000 COMPLIANCE.—The term ‘‘year-
2000 compliance”, with respect to the De-
partment, means a condition in which infor-
mation systems are able to accurately proc-
ess data relating to the 20th and 2ist
centuries—

(A) within the Department;

(B) between the Department and local and
State governments;

(C) between the Department and the pri-
vate sector;

(D) between the Department and foreign
governments; and

(E) between the Department and the inter-
national private sector.

SEC. 4. MANAGEMENT OF YEAR-2000 COMPLI-
ANCE AT DEPARTMENT.

(a) FINDING.—Congress finds that the Chief

Information Officer of the Department has
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not been provided the funding and authority
necessary to adequately manage the year-
2000 compliance problem at the Department.

(b) MANAGEMENT.—The Chief Information
Officer shall provide the leadership and inno-
vative management within the Department
to—

(1) identify, prioritize, and mobilize the re-
sources needed to achieve year-2000 compli-
ance;

(2) coordinate the renovation of computer
systems through conversion, replacement, or
retirement of the systems;

(3) develop verification and validation
strategies (within the Department and by
independent persons) for converted or re-
placed computer systems;

(4) develop contingency plans for mission-
critical systems in the event of a year-2000
compliance system failure;

(5) coordinate outreach between computer
systems of the Department and computer
systems in—

(A) the domestic private sector;

(B) State and local governments;

(C) foreign governments; and

(D) the international private sector, such
as foreign banks;

(6) identify, prioritize, and mobilize the re-
sources needed to correct periodic date prob-
lems in computer systems within the Depart-
ment and between the Department and out-
side computer systems; and

(7) during the period beginning on the date
of enactment of this Act and ending on June
1, 2001, consult, on a quarterly basis, with
the Committee on Agriculture of the House
of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the
Senate on actions taken to carry out this
section.

(c) FUNDING AND AUTHORITIES.—TO carry
out subsection (b), the Chief Information Of-
ficer shall use—

(1) the authorities in sections 7, 8, and 9,
particularly the authority to approve the
transfer or obligation of funds described in
section 7(a) intended for information tech-
nology and information resource manage-
ment; and

(2) the transferred funds targeted by offices
and agencies for information technology and
information resource management under
section 8.

SEC. 5. POSITION OF CHIEF INFORMATION OFFI-
CER.

(a) ESTABLISHMENT.—To0 ensure the highest
quality and most efficient planning, acquisi-
tion, administration, and management of in-
formation technology within the Depart-
ment, there is established the position of the
Chief Information Officer of the Department.

(b) CONFIRMATION.—

(1) IN GENERAL.—The position of the Chief
Information Officer shall be appointed by the
President, by and with the advice and con-
sent of the Senate.

(2) SuccessioN.—AnN official who is serving
as Chief Information Officer on the date of
enactment of this Act shall not be required
to be reappointed by the President.

(c) REPORT.—The Chief Information Officer
shall report directly to the Secretary.

(d) POSITION ON EXECUTIVE INFORMATION
TECHNOLOGY INVESTMENT REVIEW BOARD.—
The Chief Information Officer shall serve as
an officer of the Executive Information
Technology Investment Review Board (or its
successor).

SEC. 6. DUTIES AND AUTHORITIES OF CHIEF IN-
FORMATION OFFICER.

(a) IN GENERAL.—Notwithstanding any
other provision of law (except the Govern-
ment Performance and Results Act of 1993
(Public Law 103-62), amendments made by
that Act, and the Information Technology
Management Reform Act of 1996 (40 U.S.C.
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1401 et seq.)) and policies and procedures of
the Department, in addition to the general
authorities provided to the Chief Informa-
tion Officer by section 5125 of the Informa-
tion Technology Management Reform Act of
1996 (40 U.S.C. 1425), the Chief Information
Officer shall have the authorities and duties
within the Department provided in this Act.

(b) INFORMATION TECHNOLOGY ARCHITEC-
TURE.—

(1) IN GENERAL.—To ensure the efficient
and effective implementation of program ac-
tivities of the Department, the Chief Infor-
mation Officer shall ensure that the informa-
tion technology architecture of the Depart-
ment, and each office or agency, is based on
the strategic business plans, information re-
sources, goals of information resource man-
agement, and core business process method-
ology of the Department.

(2) DESIGN AND IMPLEMENTATION.—The
Chief Information Officer shall manage the
design and implementation of an informa-
tion technology architecture for the Depart-
ment in a manner that ensures that—

(A) the information technology systems of
each office or agency maximize—

(i) the effectiveness and efficiency of pro-
gram activities of the Department;

(ii) quality per dollar expended; and

(iii) the efficiency and coordination of in-
formation resource management among of-
fices or agencies, including the exchange of
information between field service centers of
the Department and each office or agency;

(B) the planning, transfer or obligation of
funds described in section 7(a), and acquisi-
tion of information technology, by each of-
fice or agency most efficiently satisfies the
needs of the office or agency in terms of the
customers served, and program activities
and employees affected, by the information
technology; and

(C) the information technology of each of-
fice or agency is designed and managed to
coordinate or consolidate similar functions
of the missions of the Department and of-
fices or agencies, on a Department-wide
basis.

(3) COMPLIANCE WITH RESULTING ARCHITEC-
TURE.—The Chief Information Officer shall—

(A) if determined appropriate by the Chief
Information Officer, approve the transfer or
obligation of funds described in section 7(a)
in connection with information technology
architecture for an office or agency; and

(B) be responsible for the development, ac-
quisition, and implementation of informa-
tion technology by an office or agency in a
manner that—

(i) is consistent with the information tech-
nology architecture designed under para-
graph (2);

(ii) results in the most efficient and effec-
tive use of information technology of the of-
fice or agency; and

(iii) maximizes the efficient delivery and
effectiveness of program activities of the De-
partment.

(4) FIELD SERVICE CENTERS.—The Chief In-
formation Officer shall ensure that the infor-
mation technology architecture of the De-
partment facilitates the design, acquisition,
and deployment of an open, flexible common
computing environment for the field service
centers of the Department that—

(A) is based on strategic goals, business re-
engineering, and integrated program deliv-
ery;

(B) is flexible enough to accommodate and
facilitate future business and organizational
changes;

(C) provides maximum data sharing, inter-
operability, and communications capability
with other Department, Federal, and State
agencies and customers; and

(D) results in significant reductions in an-
nual operating costs.
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(c) EVALUATION OF PROPOSED INFORMATION
TECHNOLOGY INVESTMENTS.—

(1) IN GENERAL.—IN consultation with the
Executive Information Technology Invest-
ment Review Board (or its successor), the
Chief Information Officer shall adopt criteria
to evaluate proposals for information tech-
nology investments that are applicable to in-
dividual offices or agencies or are applicable
Department-wide.

(2) CRITERIA.—The criteria adopted under
paragraph (1) shall include consideration of—

(A) whether the function to be supported
by the investment should be performed by
the private sector, negating the need for the
investment;

(B) the Department-wide or Government-
wide impacts of the investment;

(C) the costs and risks of the investment;

(D) the consistency of the investment with
the information technology architecture;

(E) the interoperability of information
technology or information resource manage-
ment in offices or agencies; and

(F) whether the investment maximizes the
efficiency and effectiveness of program ac-
tivities of the Department.

(3) EVALUATION OF INFORMATION TECH-
NOLOGY AND INFORMATION RESOURCE MANAGE-
MENT.—

(A) IN GENERAL.—INn consultation with the
Executive Information Technology Invest-
ment Review Board (or its successor), the
Chief Information Officer shall monitor and
evaluate the information resource manage-
ment practices of offices or agencies with re-
spect to the performance and results of the
information technology investments made
by the offices or agencies.

(B) GUIDELINES FOR EVALUATION.—The
Chief Information Officer shall issue Depart-
mental regulations that provide guidelines
for—

(i) establishing whether the program activ-
ity of an office or agency that is proposed to
be supported by the information technology
investment should be performed by the pri-
vate sector;

(ii)(1) analyzing the program activities of
the office or agency and the mission of the
office or agency; and

(I1) based on the analysis, revising the mis-
sion-related and administrative processes of
the office or agency, as appropriate, before
making significant investments in informa-
tion technology to be used in support of the
program activities and mission of the office
or agency;

(iii) establishing effective and efficient
capital planning for selecting, managing,
and evaluating the results of all major in-
vestments in information technology by the
Department;

(iv) ensuring compliance with govern-
mental and Department-wide policies, regu-
lations, standards, and guidelines that relate
to information technology and information
resource management;

(v) identifying potential information re-
source management problem areas that
could prevent or delay delivery of program
activities of the office or agency;

(vi) validating that information resource
management of the office or agency
facilitates—

(1) strategic goals of the office or agency;

(I1) the mission of the office or agency; and

(111) performance measures established by
the office or agency; and

(vii) ensuring that the information secu-
rity policies, procedures, and practices for
the information technology are sufficient.

(d) ELECTRONIC FUND TRANSFERS.—The
Chief Information Officer shall ensure that
the information technology architecture of
the Department complies with the require-
ment of section 3332 of title 31, United States
Code, that certain current, and all future

S4667

payments after January 1, 1999, be tendered
through electronic fund transfer.

(e) DEPARTMENTAL REGULATIONS.—The
Chief Information Officer shall issue such
Departmental regulations as the Chief Infor-
mation Officer considers necessary to carry
out this Act within all offices and agencies.

(f) REPORT.—Not later than March 1 of
each year through March 1, 2003, the Chief
Information Officer shall submit a report to
the Committee on Agriculture of the House
of Representatives and the Committee on
Agriculture, Nutrition, and Forestry of the
Senate that includes—

(1) an evaluation of the current and future
information technology directions and needs
of the Department;

(2) an accounting of—

(A) each transfer or obligation of funds de-
scribed in section 7(a), and each outlay of
funds, for information technology or infor-
mation resource management by each office
or agency for the past fiscal year; and

(B) each transfer or obligation of funds de-
scribed in section 7(a) for information tech-
nology or information resource management
by each office or agency known or estimated
for the current and future fiscal years;

(3) a summary of an evaluation of informa-
tion technology and information resource
management applicable Department-wide or
to an office or agency; and

(4) a copy of the annual report to the Sec-
retary by the Chief Information Officer that
is required by section 5125(c)(3) of the Infor-
mation Technology Management Reform Act
of 1996 (40 U.S.C. 1425(c)(3)).

SEC. 7. FUNDING APPROVAL BY CHIEF INFORMA-
TION OFFICER.

(@) IN GENERAL.—Notwithstanding any
other provision of law, an office or agency,
without the prior approval of the Chief Infor-
mation Officer, shall not—

(1) transfer funds (including appropriated
funds, mandatory funds, and funds of the
Commodity Credit Corporation or any other
corporation within the Department) from 1
account of a fund or office or agency to an-
other account of a fund or office or agency
for the purpose of investing in information
technology or information resource manage-
ment involving planning, evaluation, or
management, providing services, or leasing
or purchasing personal property (including
all hardware and software) or services;

(2) obligate funds (including appropriated
funds, mandatory funds, and funds of the
Commodity Credit Corporation or any other
corporation within the Department) for the
purpose of investing in information tech-
nology or information resource management
involving planning, evaluation, or manage-
ment, providing services, or leasing or pur-
chasing personal property (including all
hardware and software) or services; or

(3) obligate funds (including appropriated
funds, mandatory funds, and funds of the
Commodity Credit Corporation) for the pur-
pose of investing in information technology
or information resource management involv-
ing planning, evaluation, or management,
providing services, or leasing or purchasing
personal property (including all hardware
and software) or services, obtained through a
contract, cooperative agreement, reciprocal
agreement, or any other type of agreement
with an agency of the Federal Government, a
State, the District of Columbia, or any per-
son in the private sector.

(b) DISCRETION OF CHIEF INFORMATION OFFI-
CER.—The Chief Information Officer may, by
Departmental regulation, waive the require-
ment under subsection (a) applicable to, as
the Chief Information Officer determines is
appropriate for the office or agency—

(1) the transfer or obligation of funds de-
scribed in subsection (a) in an amount not to
exceed $200,000; or
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(2) a specific class or category of informa-
tion technology.

(c) CONDITIONS FOR APPROVAL OF FUND-
ING.—Under subsection (a), the Chief Infor-
mation Officer shall not approve the transfer
or obligation of funds described in subsection
(a) with respect to an office or agency unless
the Chief Information Officer determines
that—

(1) the proposed transfer or obligation of
funds described in subsection (a) is con-
sistent with the information technology ar-
chitecture of the Department;

(2) the proposed transfer or obligation of
funds described in subsection (a) for informa-
tion technology or information resource
management is consistent with and maxi-
mizes the achievement of the strategic busi-
ness plans of the office or agency;

(3) the proposed transfer or obligation of
funds described in subsection (a) is con-
sistent with the strategic business plan of
the office or agency; and

(4) to the maximum extent practicable,
economies of scale are realized through the
proposed transfer or obligation of funds de-
scribed in subsection (a).

(d) CONSULTATION WITH EXECUTIVE INFOR-
MATION TECHNOLOGY INVESTMENT REVIEW
BOARD.—To the maximum extent prac-
ticable, as determined by the Chief Informa-
tion Officer, prior to approving a transfer or
obligation of funds described in subsection
(a) for information technology or informa-
tion resource management, the Chief Infor-
mation Officer shall consult with the Execu-
tive Information Technology Investment Re-
view Board (or its successor) concerning
whether the investment—

(1) meets the objectives of capital planning
processes for selecting, managing, and evalu-
ating the results of major investments in in-
formation technology or information re-
source management; and

(2) links the affected strategic plan with
the information technology architecture of
the Department.

SEC. 8. AVAILABILITY OF AGENCY INFORMATION
TECHNOLOGY FUNDS.

(a) TRANSFER.—

(1) IN GENERAL.—Not later than December 1
of each fiscal year, the Secretary shall trans-
fer to the appropriations account of the
Chief Information Officer an amount of funds
of an office or agency determined under
paragraph (2).

(2) AMOUNT.—

(A) IN GENERAL.—Subject to subparagraph
(B), the amount of funds of an office or agen-
cy for a fiscal year transferred under para-
graph (1) may be up to 10 percent of the dis-
cretionary funds made available for that fis-
cal year by the office or agency for informa-
tion technology or information resource
management.

(B) ADJUSTMENT.—Not later than Sep-
tember 30 of each fiscal year, the Secretary
shall adjust the amount to be transferred
from the funds of an office or agency for the
fiscal year to the extent that the estimate
for the fiscal year was in excess of, or less
than, the amount actually expended by the
office or agency for information technology
or information resource management.

(b) Use oF FuNDs.—Funds transferred
under subsection (a) shall be used by the
Chief Information Officer—

(1) to carry out the duties and authorities
of the Chief Information Officer under—

(A) this Act;

(B) section 5125 of the Information Tech-
nology Management Reform Act of 1996 (40
U.S.C. 1425); and

(C) section 3506 of title 44, United States
Code;

(2) to direct and control the planning,
transfer or obligation of funds described in
section 7(a), and administration of informa-
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tion technology or information
management by an office or agency;

(3) to meet the requirement of the Director
of the Office and Management and Budget
that all mission-critical systems achieve
year-2000 compliance; or

(4) to pay the salaries and expenses of all
personnel and functions of the office of the
Chief Information Officer.

(c) AVAILABILITY OF FUNDS.—The Chief In-
formation Officer shall transfer unexpended
funds at the end of a fiscal year to the office
or agency that made the funds available
under subsection (a), to remain available
until expended.

(d) NO REDUCTION OF EMPLOYEES OF OF-
FICES OR AGENCIES.—A transfer of funds
under subsection (a) shall not result in a re-
duction in the number of employees in an of-
fice or agency.

(e) TERMINATION OF AUTHORITY.—The au-
thority under this section terminates on
September 30, 2004.

SEC. 9. AUTHORITY OF CHIEF INFORMATION OF-
FICER OVER INFORMATION TECH-
NOLOGY PERSONNEL.

(a) AGENCY CHIEF INFORMATION OFFICERS.—

(1) ESTABLISHMENT.—Subject to the con-
currence of the Chief Information Officer,
the head of each office or agency shall estab-
lish within the office or agency the position
of Agency Chief Information Officer and
shall appoint an individual to that position.

(2) RELATIONSHIP TO HEAD OF OFFICE OR
AGENCY.—The Agency Chief Information Offi-
cer shall—

(A) report to the head of the office or agen-
cy; and

(B) regularly update the head of the office
or agency on the status of year-2000 compli-
ance and other significant information tech-
nology issues.

(3) PERFORMANCE REVIEW.—The Chief Infor-
mation Officer shall—

(A) provide input for the performance re-
view of an Agency Chief Information Officer
of an office or agency;

(B) annually review and assess the infor-
mation technology functions of the office or
agency; and

(C) provide a report on the review and as-
sessment to the Under Secretary or Assist-
ant Secretary for the office or agency.

(4) DUTIES.—The Agency Chief Information
Officer of an office or agency shall be respon-
sible for carrying out the policies and proce-
dures established by the Chief Information
Officer for that office or agency, the Admin-
istrator for the office or agency, and the
Under Secretary or Assistant Secretary for
the office or agency.

(b) MANAGERS OF MAJOR
TECHNOLOGY PROJECTS.—

(1) IN GENERAL.—The assignment, and con-
tinued eligibility for the assignment, of an
employee of the Department to serve as
manager of a major information technology
project (as defined by the Chief Information
Officer) of an office or agency, shall be sub-
ject to the approval of the Chief Information
Officer.

(2) PERFORMANCE REVIEW.—The Chief Infor-
mation Officer shall provide input into the
performance review of a manager of a major
information technology project.

(c) DETAIL AND ASSIGNMENT OF PER-
SONNEL.—Notwithstanding any other provi-
sion of law, an employee of the Department
may be detailed to the Office of the Chief In-
formation Officer for a period of more than
30 days without reimbursement by the Office
of the Chief Information Officer to the office
or agency from which the employee is de-
tailed.

(d) INFORMATION TECHNOLOGY PROCURE-
MENT OFFICERS.—A procurement officer of an
office or agency shall procure information
technology for the office or agency in a man-
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ner that is consistent with the Departmental

regulations issued by the Chief Information

Officer.

SEC. 10. ANNUAL COMPTROLLER GENERAL RE-
PORT ON COMPLIANCE.

(a) REPORT.—Not later than May 15 of each
year through May 15, 2003, in coordination
with the Inspector General of the Depart-
ment, the Comptroller General of the United
States shall submit to the Committee on Ag-
riculture of the House of Representatives
and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate a report
evaluating the compliance with this Act in
the past fiscal year by the Chief Information
Officer and each office or agency.

(b) CONTENTS OF REPORT.—Each
shall include—

(1) an audit of the transfer or obligation of
funds described in section 7(a) and outlays by
an office or agency for the fiscal year;

(2) an audit and evaluation of the compli-
ance of the Chief Information Officer with
the requirements of section 8(c);

(3) a review and evaluation of the perform-
ance of the Chief Information Officer under
this Act; and

(4) a review and evaluation of the success
of the Department in—

(A) creating a Department-wide informa-
tion technology architecture; and

(B) complying with the requirement of the
Director of the Office of Management and
Budget that all mission-critical systems of
an office or agency achieve year-2000 compli-
ance.

SEC. 11. OFFICE OF INSPECTOR GENERAL.

(@) IN GENERAL.—The Office of Inspector
General of the Department shall be exempt
from the requirements of this Act.

(b) REPORT.—The Inspector General of the
Department shall semiannually submit a re-
port to the Committee on Agriculture and
the Committee on Government Reform and
Oversight of the House of Representatives
and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate on the
progress of the Office of Inspector General
regarding—

(1) year-2000 compliance; and

(2) the establishment of an information
technology architecture for the Office of In-
spector General of the Department.

SEC. 12. TECHNICAL AMENDMENT.

Section 13 of the Commodity Credit Cor-
poration Charter Act (15 U.S.C. 714k) is
amended in the second sentence by striking
‘‘section 5 or 11"’ and inserting ‘‘section 4, 5,
or 11",

report

SUMMARY OF THE USDA INFORMATION TECH-
NOLOGY REFORM AND YEAR 2000 COMPLIANCE
ACT OF 1999
The bill:

Requires the Chief Information Officer to
manage the design and implementation of an
information technology architecture, based
on strategic business plans, that maximizes
the effectiveness and efficiency of USDA’s
program activities;

requires the Chief Information Officer to
approve or disapprove all expenditures for
information resources, and allows the Chief
Information Officer to waive this authority
for expenditures under $200,000;

permits the Secretary of Agriculture to
transfer to the Chief Information Officer up
to ten percent of each agency’s information
technology funds for year 2000 compliance,
information technology acquisition or infor-
mation resource management (this authority
expires in 2003);

requires the Secretary of Agriculture to
ensure the transfer of information tech-
nology funds does not result in a reduction
in the number of employees in an agency;

requires the Chief Information Officer to
manage the year 2000 computing crisis
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throughout USDA agencies, between USDA
and other federal, state and local agencies
and between USDA and private and inter-
national partners;

makes the Chief Information Officer a
presidential appointee, subject to Senate
confirmation, thereby raising the stature of
the Chief Information Officer in the depart-
ment as envisioned by the Clinger-Cohen
Act; and

requires an annual report from the Comp-
troller General regarding USDA’s compli-
ance with this act.

By Mr. DOMENICI (for himself,
Mr. BINGAMAN, Mr. FRIST, Mr.
LIEBERMAN, and Ms. SNOWE):

S. 951. A bill to amend the Internal
Revenue Code of 1986 to establish per-
manent tax incentives for research and
development, and for other purposes; to
the Committee on Finance.

PRIVATE SECTOR RESEARCH AND DEVELOPMENT
INVESTMENT ACT OF 1999

Mr. DOMENICI. Mr. President, today
I am joining my cosponsors, Senators
BINGAMAN, FRIST, LIEBERMAN, and
SNOWE, in introducing the Private Sec-
tor Research and Development Invest-
ment Act of 1999.

This bill makes the research tax
credit permanent and significantly im-
proves the structure of that credit.
Many Senators are for this extension,
and it is high time, and for the
permanentization of this credit.

This also adjusts the credit to today.
That credit was put in place many
years ago, and much of what it does
doesn’t fit today’s industrial base, in-
cluding many startup companies that
cannot take the right kind of credit.

We have made some changes which
will make it cost a little bit more, but
I think the Finance Committee should
take a look at some of the changes
that are in this Domenici-Bingaman
bill, because it will make the credit
more effective and more available.

In March of 1998, 150 of our Nation’s
top decisionmakers met at MIT for the
first national innovative summit. The
summit leaders included CEOs, univer-
sity presidents, labor leaders, Gov-
ernors, Members of Congress, and sen-
ior administrative officials.

In essence, they conclude that in
order to keep the United States of
America on the cutting edge of re-
search that can be applied to innova-
tive things for America’s future and for
our businesses, that we must make this
tax permanent, that dollar for dollar it
is the best investment in both general
research and specific research to keep
America strong and competitive in the
world.

When those people say dollar for dol-
lar it is the most effective, they are
saying it is more effective than pro-
grammatic assistance to research,
which obviously is very necessary, and
we continue to expand upon and have it
grow. But if you don’t make this per-
manent, you are losing a lot of re-
search by American businesses, No. 1.
If you don’t correct it, you will lose the
effectiveness among companies that
need it the most. And third, you will
see to it that more, rather than less,
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American companies do research over-
seas.

Research jobs are great jobs. They
are just as much a part of America’s
basic prosperity as are the jobs that
come from that research by way of
products or activities.

Mr. President, advanced technologies
drive a significant part of our nation’s
economic strength. Our economy and
our standard of living depend on a con-
stant influx of new technologies, proc-

esses, and products from our indus-
tries.
Many countries provide labor at

lower costs than the United States.
Thus, as any new product matures,
competitors using overseas labor fre-
quently find ways to undercut our pro-
duction costs. We maintain our eco-
nomic strength only by constantly im-
proving our products through innova-
tion. Maintaining and improving our
national ability to innovate is criti-
cally important to the nation.

The majority of new products re-
quires industrial research and develop-
ment to reach the market stage. | want
to encourage that research and devel-
opment to create new products to en-
sure that our factories stay busy and
that our workforce stays fully em-
ployed at high salaried jobs.

I want more of our large multi-na-
tional companies to select the United
States as the location of their R&D.
R&D done here creates American jobs.
And since frequently the benefits of re-
search in one area apply in another
area, | want those spin-off benefits
here, too.

Congress created the Research Tax
Credit to encourage companies to per-
form research. But many studies docu-
ment that the present form of this Tax
Credit is not providing as much stimu-
lation to industrial R&D as it could.
Today, we’re introducing legislation to
improve the Research Tax Credit.

In March of 1998, 150 of our nation’s
top decision makers met at MIT, for
the first National Innovation Summit.
The Summit included corporate CEO’s,
university presidents, labor leaders,
governors, members of Congress, and
Senior Administration officials.

At the Summit, these experts dis-
cussed the health of the future na-
tional research base. More than three-
quarters of them thought that the
quality of that base would be no better
or worse than it is today, with nearly
one third projecting that it would be
weaker.

The Summit participants singled out
the Research Tax Credit as the policy
measure with the greatest potential for
a positive near-term impact. The Coun-
cil on Competitiveness, who co-spon-
sored that Summit, stated that ‘“mak-
ing the [Research] Tax Credit perma-
nent reflected a widely share consensus
among leaders whose companies and
universities contribute decisively to
the nation’s economy.”’

The single most important change in
our bill is to make the Credit perma-
nent. Many studies point out that the
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temporary nature of the Credit has pre-
vented companies from building careful
research strategies.

Many of my colleagues in Congress
have also expressed interest in making
the Credit permanent. But we’re urging
them to go beyond that action and, at
the same time, address shortcomings
that have been identified in the current
Credit. 1 want to use the current en-
thusiasm for permanence to also craft
a Credit that will better serve the na-
tion.

For example, the current Credit ref-
erences a company’s research intensity
back to 1984-88. That’s too outdated to
meet today’s dynamic market condi-
tions. Many companies are involved
today in products that weren’t even in-
vented in 1984.

Our legislation allows a company to
base their credit on their research in-
tensity averaged over the preceding
eight years. It also allows companies to
stay with the current formulation of
the Credit if they prefer.

Our bill builds other improvements
into the Credit as well. For example,
the Alternative Research Credit com-
ponent has been criticized because it
only rewards the maintenance level of
a company'’s research, it does not pro-
vide significant motivation to increase
research intensity. With our proposed
changes, the Alternative Credit now in-
corporates the same 20 percent motiva-
tion for increased research intensity
that is found in the regular Credit—
this is a major improvement. We also
increase the base level of the Alter-
native Credit significantly.

The current Credit has a provision
that severely restricts the ability of
start-up companies to fully benefit.
Analysis by the Congressional Re-
search Service showed that 5 our of 6
start-up companies received reduced
benefits because of a current provision
that limits their allowable increase in
research expenditures.

I’'m concerned when start-up compa-
nies aren’t receiving full Credit. These
are just the companies that drive the
innovative cycle in this country; they
are the ones that frequently bring out
the newest leading-edge products. Our
legislation thus drops this limitation

and introduces additional help for
start-up businesses.
Our legislation addresses several

other shortcomings in the current
Credit as well. Now there is a ‘““Basic
Research Credit’” allowed, but rarely
used. This should be encouraging re-
search conducted at universities.

But that part of the Credit is now de-
fined to include only research that does
““not have a specific commercial objec-
tive.”” There aren’t many companies
that want to support—much less admit
to their stockholders that they are
supporting—research with no commer-
cial interest. The idea of this clause
was to encourage support of long term
research, which is a fine idea.

This is the kind of research that ben-
efits far more than just the next prod-
uct improvement. It can enable a whole
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new product or service and we need to
encourage it.

Our legislation adds major incentives
for basic research by dropping the re-
quirement that only increments above
a baseline can be used and by including
any research that is done for a consor-
tium of U.S. companies or any research
that is destined for open literature
publication. We’re also allowing this
Credit to apply to research done in na-
tional labs.

And finally our legislation recognizes
the importance of encouraging compa-
nies to use research capabilities wher-
ever they exist in the country, whether
in other businesses, universities, or na-
tional labs. The current credit dis-
allows 35% of all expenses for research
performed under an external contract—
our legislation allows all such expenses
to apply towards the Credit when the
research is performed at a university,
small business, or national laboratory.

In summary, this bill incorporates all
the improvement suggested in other
bills that primarily make the credit
permanent and provide some increase
in the alternative credit. But this bill
goes further and corrects weaknesses
in the current formulation of the Cred-
it. | want to seize this opportunity to
make the Research Tax Credit a tool
that will truly meet the goals for
which it was established.

The fact that this bill addresses sig-
nificant shortcomings in the current
Credit has not gone unnoticed. Spokes-
man for several groups that endorse
this bill are here with us today. After
Senator BINGAMAN speaks, I’'ll invite
representatives from the Council on
Competitiveness, the National Associa-
tion of State Universities and Land
Grant Colleges, the National Coalition
for Advanced Manufacturing, and the
American Association of Engineering
Societies to add their perspectives.

With this new bill, we will signifi-
cantly strengthen incentives for pri-
vate companies to undertake research
that leads to new processes, new serv-
ices, and new products. The result will
be stronger companies that are better
positioned for global competition.
Those stronger companies will hire
people at higher salaries with real ben-
efits to our national economy and
workforce.

I ask unanimous consent that the
text and a summary of the bill, section
by section, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 951

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Private Sec-
tor Research and Development Investment
Act of 1999,

SEC. 2. PERMANENT EXTENSION OF RESEARCH
CREDIT.

(a) IN GENERAL.—Section 41 of the Internal
Revenue Code of 1986 (relating to credit for
increasing research activities) is amended by
striking subsection (h).
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(b) CONFORMING AMENDMENT.—Section
45C(b)(1) of the Internal Revenue Code of 1986
is amended by striking subparagraph (D).

(c¢) EFFeCTIVE DATE.—The amendments
made by this section shall apply to amounts
paid or incurred after June 30, 1999.

SEC. 3. IMPROVED ALTERNATIVE INCREMENTAL
CREDIT.

(a) IN GENERAL.—Section 41 of the Internal
Revenue Code of 1986 (relating to credit for
increasing research activities), as amended
by section 2, is amended by adding at the end
the following new subsection:

““(h) ELECTION OF ALTERNATIVE
MENTAL CREDIT.—

“(1) IN GENERAL.—At the election of the
taxpayer, the credit under subsection (a)(1)
shall be determined under this section by
taking into account the modifications pro-
vided by this subsection.

‘“(2) DETERMINATION OF BASE AMOUNT.—

“(A) IN GENERAL.—INn computing the base
amount under subsection (c)—

‘(i) notwithstanding subsection (c)(3), the
fixed-base percentage shall be equal to 80
percent of the percentage which the aggre-
gate qualified research expenses of the tax-
payer for the base period is of the aggregate
gross receipts of the taxpayer for the base
period, and

““(if) the minimum base amount under sub-
section (c)(2) shall not apply.

““(B) START-UP AND SMALL TAXPAYERS.—In
computing the base amount under subsection
(c), the gross receipts of a taxpayer for any
taxable year in the base period shall be
treated as at least equal to $1,000,000.

‘“(C) BASE PERIOD.—For purposes of this
subsection, the base period is the 8-taxable
year period preceding the taxable year (or, if
shorter, the period the taxpayer (and any
predecessor) has been in existence).

““(3) ELECTION.—AnN election under this sub-
section shall apply to the taxable year for
which made and all succeeding taxable years
unless revoked with the consent of the Sec-
retary.”

(b) CONFORMING AMENDMENT.—Section 41(c)
of the Internal Revenue Code of 1986 is
amended by striking paragraph (4) and by re-
designating paragraphs (5) and (6) as para-
graphs (4) and (5), respectively.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1999.

SEC. 4. MODIFICATIONS TO CREDIT FOR BASIC
RESEARCH.

(a) ELIMINATION OF INCREMENTAL REQUIRE-
MENT.—

(1) IN GENERAL.—Paragraph (1) of section
41(e) of the Internal Revenue Code of 1986 (re-
lating to credit allowable with respect to
certain payments to qualified organizations
for basic research) is amended to read as fol-
lows:

“(1) IN GENERAL.—The amount of basic re-
search payments taken into account under
subsection (a)(2) shall be determined in ac-
cordance with this subsection.”

(2) CONFORMING AMENDMENTS.—

(A) Section 41(a)(2) of such Code is amend-
ed by striking ‘‘determined under subsection
©)(1)(A)” and inserting ‘‘for the taxable
year”.

(B) Section 41(e) of such Code is amended
by striking paragraphs (3), (4), and (5) and by
redesignating paragraphs (6) and (7) as para-
graphs (3) and (4), respectively.

(C) Section 41(e)(4) of such Code, as redes-
ignated by subparagraph (B), is amended by
striking subparagraph (B) and by redesig-
nating subparagraphs (C), (D), and (E) as sub-
paragraphs (B), (C), and (D), respectively.

(D) Clause (i) of section 170(e)(4)(B) of such
Code is amended by striking ‘‘section
41(e)(6)”” and inserting ‘‘section 41(e)(3)”.

(b) BASIC RESEARCH.—
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(1) SPECIFIC COMMERCIAL OBJECTIVE.—Sec-
tion 41(e)(4) of the Internal Revenue Code of
1986 (relating to definitions and special
rules), as redesignated by subsection
(a)(2)(B), is amended by adding at the end the
following new subparagraph:

““(E) SPECIFIC COMMERCIAL OBJECTIVE.—For
purposes of subparagraph (A), research shall
not be treated as having a specific commer-
cial objective if the results of such research
are to be published in a timely manner as to
be available to the general public prior to
their use for a commercial purpose.”

(2) EXCLUSIONS FROM BASIC RESEARCH.—
Clause (ii) of section 41(e)(4)(A) of such Code
(relating to definitions and special rules), as
redesignated by subsection (a), is amended to
read as follows:

““(ii) basic research in the arts and human-
ities.”

(c) EXPANSION OF CREDIT TO RESEARCH
DONE AT FEDERAL LABORATORIES.—Section
41(e)(3) of the Internal Revenue Code of 1986,
as redesignated by subsection (a), is amended
by adding at the end the following new sub-
paragraph:

““(E) FEDERAL LABORATORIES.—ANy organi-
zation which is a Federal laboratory (as de-
fined in section 4(6) of the Stevenson-Wydler
Technology Innovation Act of 1980 (15 U.S.C.
3703(6)).”

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1999.

SEC. 5. CREDIT FOR EXPENSES ATTRIBUTABLE
TO CERTAIN COLLABORATIVE RE-
SEARCH CONSORTIA.

(a) CREDIT FOR EXPENSES ATTRIBUTABLE TO
CERTAIN COLLABORATIVE RESEARCH CON-
SORTIA.—Subsection (a) of section 41 of the
Internal Revenue Code of 1986 (relating to
credit for increasing research activities) is
amended by striking ‘“‘and’” at the end of
paragraph (1), striking the period at the end
of paragraph (2) and inserting “‘, and ”’, and
by adding at the end the following new para-
graph:

““(3) 20 percent of the amounts paid or in-
curred by the taxpayer in carrying on any
trade or business of the taxpayer during the
taxable year (including as contributions) to
a qualified research consortium.”

(b) QUALIFIED RESEARCH CONSORTIUM DE-
FINED.—Subsection (f) of section 41 of the In-
ternal Revenue Code of 1986 is amended by
adding at the end the following new para-
graph:

““(6) QUALIFIED RESEARCH CONSORTIUM.—The
term ‘qualified research consortium’ means
any organization—

“(A) which is—

““(i) described in section 501(c)(3) and is ex-
empt from tax under section 501(a) and is or-
ganized and operated primarily to conduct
scientific or engineering research, or

“(ii) organized and operated primarily to
conduct scientific or engineering research in
the public interest (within the meaning of
section 501(c)(3)),

““(B) which is not a private foundation,

“(C) to which at least 5 unrelated persons
paid or incurred during the calendar year in
which the taxable year of the organization
begins amounts (including as contributions)
to such organization for scientific or engi-
neering research, and

‘(D) to which no single person paid or in-

curred (including as contributions) during
such calendar year an amount equal to more
than 50 percent of the total amounts re-
ceived by such organization during such cal-
endar year for scientific or engineering re-
search.
All persons treated as a single employer
under subsection (a) or (b) of section 52 shall
be treated as related persons for purposes of
subparagraph (C) and as a single person for
purposes of subparagraph (D).”
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(c) CONFORMING AMENDMENT.—Paragraph
(3) of section 41(b) of the Internal Revenue
Code of 1986 is amended by striking subpara-
grag:)h C).

(d) FFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1999.

SEC. 6. IMPROVEMENT TO CREDIT FOR SMALL
BUSINESSES AND RESEARCH PART-
NERSHIPS.

(a) ASSISTANCE TO SMALL AND START-UP
BUSINESSES.—The Secretary of the Treasury
or the Secretary’s delegate shall take such
actions as are appropriate to—

(1) provide assistance to small and start-up
businesses in complying with the require-
ments of section 41 of the Internal Revenue
Code of 1986, and

2) reduce the costs of such compliance.
b) REPEAL OF LIMITATION ON CONTRACT RE-

SEARCH EXPENSES PAID TO SMALL BusI-
NESSES, UNIVERSITIES, AND FEDERAL LABORA-
TORIES.—Section 41(b)(3) of the Internal Rev-
enue Code of 1986, as amended by section 5(c),
is amended by adding at the end the fol-
lowing new subparagraph:

““(C) AMOUNTS PAID TO ELIGIBLE SMALL BUSI-
NESSES, UNIVERSITIES, AND FEDERAL LABORA-
TORIES.—

“(i) IN GENERAL.—IN the case of amounts
paid by the taxpayer to an eligible small
business, an institution of higher education
(as defined in section 3304(f)), or an organiza-
tion which is a Federal laboratory (as de-
fined in subsection (e)(3)(E)), subparagraph
(A) shall be applied by substituting ‘100 per-
cent’ for ‘65 percent’.

“(ii) ELIGIBLE SMALL BUSINESS.—For pur-
poses of this subparagraph, the term ‘eligible
small business’ means a small business with
respect to which the taxpayer does not own
(within the meaning of section 318) 50 per-
cent or more of—

“(1) in the case of a corporation, the out-
standing stock of the corporation (either by
vote or value), and
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“(I1) in the case of a small business which
is not a corporation, the capital and profits
interests of the small business.

“(iil) SMALL BUSINESS.—For purposes of
this subparagraph—

“(1) IN GENERAL.—The term ‘small busi-
ness’ means, with respect to any calendar
year, any person if the annual average num-
ber of employees employed by such person
during either of the 2 preceding calendar
years was 500 or fewer. For purposes of the
preceding sentence, a preceding calendar
year may be taken into account only if the
person was in existence throughout the year.

“(I) STARTUPS, CONTROLLED GROUPS, AND
PREDECESSORS.—Rules similar to the rules of
subparagraphs (B) and (D) of section 220(c)(4)
shall apply for purposes of this clause.”

(c) CREDIT FOR PATENT FILING FEES.—Sec-
tion 41(a) of the Internal Revenue Code of
1986, as amended by section 5(a), is amended
by striking “and” at the end of paragraph
(2), by striking the period at the end of para-
graph (3) and inserting ‘‘, and”’, and by add-
ing at the end the following new paragraph:

“(4) 20 percent of the patent filing fees paid
or incurred by a small business (as defined in
subsection (b)(3)(C)(iii)) to the United States
or to any foreign government in carrying on
any trade or business.”

(d) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1999.

DOMENICI-BINGAMAN RESEARCH TAX CREDIT
BiLL

This bill addresses two broad goals: estab-
lishes a permanent Credit, and strengthens
the formulation of the Credit.

The Bill enhances the Credit received by
all users of the regular Research Tax Credit.
Thus, all companies benefiting from its cur-
rent formulation are positively impacted.
The changes in the Credit are focused in the
Alternative Credit and Basic Research Credit
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portions of the current Credit legislation and
represent significant enhancements to these
options.

The Bill addresses several concerns with
the existing Credit: base period used for the
regular credit, 1984-88, is out-dated; 50% rule
precludes most startups from gaining full
credit; basic research credit is very difficult
to use, and alternative credit provides no
strong incentive for increased research in-
tensity.

In addition to permanence, the Bill in-
creases the maintenance level of the alter-
native credit to 4%. (Thus the Bill meets the
goals of some groups who favor simply per-
manence and 1% additional to the alter-
native credit). In addition, the bill; estab-
lishes a 20% marginal rate for increased in-
tensity for users of the alternative credit;
changes the base period for alternative cred-
it users to an 8 year average; eliminates the
50% rule for users of the alternative credit;
encourages industrial partnerships with uni-
versities and national labs; expands defini-
tion of basic research to include all pub-
lished work; enables basic research at
FFRDCs to count toward their basic re-
search credit; qualifies 100% of contract re-
search accomplished at universities, na-
tional labs, and small businesses; encourages
establishment of research-driven consortia
by providing 20% credit for their research ex-
penses; provides a phase-in of credit for
start-up businesses, and enables small busi-
nesses to count patent filing fees toward re-
search expenses.

With these enhancements, the Domenici-
Bingaman Bill provides a permanent Re-
search Tax Credit that address shortcomings
in the current formulation of the Credit.
Furthermore, the Bill meets the goals of
constituents who favor only permanence or
only permanence plus an increase in the al-
ternative credit.

SUMMARY
Joint Tax 10-yr evaluations:

Section 11: Make the Credit PEIMANENT ... ettt e et et et e e et e et et et e et et e e e e e e e ea e ea e ea e e e nenneeenaeeen $26.3 B
Section I1I: Improve the Alternative Investment Credit, AIC, by increasing the Credit allowed for the base maintenance level

of R&E expenditures, and add an incremental incentive package onto the AIC. Create a floating 8-year base period for the

AIC. Drop the ““50%’’ rule for the AIC. Insert a transition approach to help Startups ............ccoiiiiiiiiiiiiiiii e 3.8
Section 1V: Provide a flat credit for basic research expenditures at universities, small businesses, and national labs. Improve

[0 o] oYk A Lol T o) o T Ty Lol =TY= -1 o o I PPN 5.0
Section V: Provide flat credit for consortia-based research 0.1
Section VI: Increase the allowance for contract research conducted at universities, small businesses, and national labs from

65% to 100%. Add patent filing expenses as qualified expenditures for small bUSINESSES ...........coiiiiiiiiiiiiiiii e 1372

1 1 - 1 PPN 38.2

1Joint Tax did not score Section VI yet. A version of Section VI was in S. 2072 last year, except that it increased the allowance for everybody, including large
businesses. They scored that at $4.8B. The score this year “‘has to’” be well below $4.8B, | used $3 for talking purposes.

NOTES—TO JOINT TAX SCORES

Section Il duplicates Senator BOXER’s S.
195 by just making the Credit permanent,
Representative SENSENBRENNER has the same
version in the House.

Sections Il and 11l together duplicate and
extend the approach of the Baucus/Hatch S.
680 with 36 cosponsors and the Johnson/Mat-
sui Bill in the House. These two sections give
permanence plus increase the AIC by slightly
more than 1%. They also add major enhance-
ments to the AIC by establishing an option
for companies to realize a 20% incremental
benefit. The Baucus/Hatch version is sup-
ported by the R&D Tax Coalition, using their
mantra of ““Permanence plus 1%.”” Sections
Il and 11l do everything that the R&D Tax
Coalition wants and a lot more.

Section 1V is expensive at $5 Billion, but
gains the strongest possible support from
universities. This section changes the defini-
tion of basic research, but more important,
lets contract research at a university (+SB
or lab) be treated as a flat 20% credit, not
above an incremental base. This is a tremen-
dous incentive to fund expenditures for basic
research at universities.

Section V encourages consortia to fund re-
search. Senator has encouraged consortia
formation in other ways, this continues his
leadership in this area.

Section VI is a further major incentive for
companies to fund research at universities,
labs, and small businesses.

Mr. BINGAMAN. Mr. President, | am
pleased to join with my co-sponsors,
Senators DOMENICI, LIEBERMAN, FRIST,
and SNOWE in introducing the Private
Sector Research and Development In-
vestment Act of 1999. This bill will fi-
nally make the Research and Experi-
mentation Tax Credit permanent, a
provision of the federal tax code that
was first enacted in 1981, and has been
extended 9 times since.

In addition to the provision of perma-
nence, our bill has other improvements
that | believe will address many of the
shortcomings of existing law, and will
bring the code more in synch with the
ways industry is performing R&D
today. But before | speak to some of

those provisions, | would like to spend
a little time discussing why | think we
need to enact this legislation now.

I think it is fair to say that the na-
tion’s economy owes much of its resur-
gence to the increases in productivity
attributable to the infusion of high
technology products and services. Our
nation is today in the enviable position
of not only having the greatest access
to these products, but also being the
primary provider of these products for
the rest of the world.

These capabilities have enabled
American businesses to be in a position
of world leadership in areas as diverse
as medical and bio technologies, micro-
electronics, and financial services.

In order for us to insure that the eco-
nomic engine continues to run at peak
form, we must assure that there is a
continual infusion of new technologies
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that will spawn the products and serv-
ices of the future market. Many econo-
mists state that the best way to do this
is to create a stable incentive for re-
search investment and an environment
where businesses have the flexibility to
choose among all the options available
to perform the research. A policy
which achieves these goals will provide
businesses with the long-term incen-
tive to invest in both the research and
the people that will create the next
generation of commercially successful
products.

That is exactly what the “Private
Sector Research and Development In-
vestment Act of 1999 does. First, it
makes Section 41 of the Internal Rev-
enue Code permanent, creating a stable
long-term environment for investment.
But it goes beyond that.

Present law does not allow all com-
panies to benefit equally from the Tax
Credit. Some companies, simply as a
result of where they were in the busi-
ness cycle in the late 80’s, find that
they cannot attain the full benefit of
the credit. And, if the company did not
exist at all in the 80’s, as is the case
with most of the Internet and many of
the biotech start-up firms, there is
simply no way at all for them to access
the full credit rate. This is simply not
fair. Our bill proposes to correct that
inequity by making the 20% marginal
rate available to all companies that
are growing their research investment.

With much of the nation’s research
talent residing in our universities and
federal laboratories, we are proposing
to extend the full Tax Credit for re-
search investments companies make in
those institutions.

I am particularly pleased with the
part of this provision that provides a
more cost effective way for companies
to invest in the education of our future
generation of scientists and engineers
at our universities. If this bill becomes
law, as many as 3000 additional masters
and doctoral level engineers and sci-
entists could be produced each year,
with up to 1000 of these being women
and minorities, all at no additional
cost to businesses.

| fully expect that the “‘Private Sec-
tor Research and Development Invest-
ment Act of 1999 will accelerate busi-
ness investment in universities, grow-
ing the number of trained scientists
and engineers even faster. At a time
when there has been much debate over
providing additional employment visas
to foreign engineers, this bill provides
one mechanism for educating qualified
Americans to fill these high tech jobs.

As the cost of doing research con-
tinues to escalate, and companies find
it more difficult to go it alone, our bill
proposes that the research investments
companies make in research consortia
with other businesses, universities, and
federal laboratories be fully available
for the Tax Credit. | have seen first-
hand, at places like Sandia and Los Al-
amos National Laboratories, the re-
sults of consortia partnerships between
industry and our national labs, and |
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believe that it is in our nation’s best
interest to promote these research ar-
rangements.

All of our studies indicate that small
businesses are the ‘‘high test” fuel of
the nation’s economy, producing more
and highly paid jobs. Yet it is this
group of companies that have the hard-
est time in accessing the Tax Credit
under existing law. We propose to mod-
ify the law so that small businesses
have greater benefit in their early
years, when the value of the credit can
have the greatest impact on a rapidly
growing, but often cash-limited, com-
pany.

Finally, to assure that these small
businesses are truly able to compete in
the global market and to protect their
intellectual assets, we are proposing
that the full value of the Tax Credit be
applied to their patent filing fees, both
here and abroad.

In speaking with owners of small,
high tech businesses in New Mexico, |
hear that anything we can do to in-
crease the capital funds available to
these businesses as they are starting
up is critical to their success. These
two special provisions for small busi-
nesses are positive steps in that direc-
tion.

Mr. President, many of my fellow
Senators and Members of the House
have already endorsed the concept of a
permanent R&D Tax Credit. With that
base of enthusiasm already in place, |
encourage my colleagues to seize the
opportunity to move forward and com-
plete the job. Let’s make it permanent,
and let’s make it right.

Mr. LIEBERMAN. Mr. President, |
am pleased to join Senators DOMENICI
and BINGAMAN today in supporting the
Private Sector Research and Develop-
ment Investment Act of 1999. This bill
recognizes that we are moving toward
a New Economy and supports the en-
gine of that New Economy. Let me ex-
plain.

In this decade, we have returned to
our nation’s historic growth rate of 3%
plus growth. We haven’t seen this in 30
years, but now we are back there
again. We know what the last few years
of growth feel like—America is start-
ing to feel like an opportunity society
again. We are moving toward some fun-
damental changes in our economic
structure, toward a knowledge-based
economy and further away from a re-
source-based economy. Key to these
high growth rates has been overall pro-
ductivity gains that are back in the 2%
range, which has enabled the United
States to experience real growth and
real growth in incomes without signifi-
cant inflation. A significant part of our
productivity gains have come from
gains in manufacturing productivity,
which has approached 4% in each of the
past three years. These manufacturing
gains come directly from innovation,
and in recent years these are largely
driven by innovation in information
technology—one of the most amazing
results of R&D in this century from the
invention of the transistor over 50
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years ago to the development of the
Internet today. And it looks like we
are starting to get noticeable produc-
tivity gains in our services sector as
well, also driven by information tech-
nology. The digital revolution is affect-
ing every sector of our economy. As
Andy Grove, Chairman of Intel, said,
“In five years, there will be no Internet
companies. Every company will be an
Internet company,” or it won’t be in
business.

Some analysts look at the stock mar-
ket today and compare it to the 1600’s
Dutch tulip bulbs investment bubble,
maybe the largest bubble of all time,
and its subsequent crash. The dif-
ference is that tulip bulbs did not fun-
damentally alter the means of commu-
nication and increase productivity as
the Internet does.

Pharmaceuticals and health care is
another area in which our country’s in-
vestment in R&D has catapulted us
above our competitors. A recent study
from the Department of Commerce
found that the United States is decades
ahead of other countries in the phar-
maceutical and health related indus-
tries directly because of our invest-
ment in R&D. In the past 50 years, re-
searchers from U.S. pharmaceutical
companies have discovered and devel-
oped breakthrough treatments for
asthma, heart disease, osteoporosis,
HIV/AIDS, stroke, ulcers, and glau-
coma. And they have developed vac-
cines against previously common
causes of infant death including polio,
rubella, influenza B and whooping
cough. Why is the U.S. pharmaceutical
industry the number one global inno-
vator in medicine? According to Ray-
mond Gilmartin, Chairman, President
and CEO of Merck & Co., because “The
U.S. pharmaceutical industry leads the

world in its commitment to re-
search. . .”

There have been at least a dozen
major economic studies, including

those of Nobel Prize winner Robert
Solow, which conclude that techno-
logical progress accounts for 50%, and
lately considerable more, of our total
growth and has twice the impact on
economic growth as labor or capital.
For the long term health of our econ-
omy, we need to invest now in activi-
ties that will have a future payoff in
innovation and productivity. A one
percent increase in our nation’s invest-
ment in research results in a produc-
tivity increase of 0.23%. We need to en-
sure our future by creating the institu-
tions and incentives to increase R&D
investment in the United States. This
Act will replace our current, dysfunc-
tional system of on-again, off-again
R&D tax credits with a tax credit that
is reliably permanent. In the global
economy we will have to not only out-
perform our competitors, but out-inno-
vate them. Giving our industry the
tools to support their own innovation
is a timely act.

This Act meets the goals of some
groups who favor simply making the
credit permanent and increasing the al-
ternative credit by one percent, as does
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the bill introduced by my esteemed
colleague Senator HATCH. | am a co-
sponsor of Senator HATCcH’s bill. | be-
lieve we need to make the R&D credit
permanent. But | feel strongly that we
need further changes to the Act to in-
crease its effectiveness, make it more
accessible to small and start up busi-
nesses, update the credit to account for
changes we are seeing in industry and,
importantly, to complement the rela-
tionship between Federal and private
sector research. The bill that Senators
DoOMENICI, BINGAMAN, FRIST, SNOWE,
and myself are introducing makes
these important changes, as well as
making the R&D tax credit permanent.

Industry research is largely depend-
ent on the basic research undertaken
by the Federal government. Because
industry itself does not perform basic
research—84% of industry research is
concentrated on product development,
the final stage of R&D—the private
sector must draw on government-fund-
ed research to develop ideas for new
market products. Of all papers cited in
U.S. industry patents, 73% are from
government and non-profit funded re-
search. This marriage of basic Federal
research and applied private research is
essential. Yet, as a percent of GDP,
Federal investment in R&D has been
nearly halved over the last 30 years. We
are living off of the fruits of basic re-
search from the mid-1960s. In addition,
the national labs and universities are
facing a brain drain by the private sec-
tor as engineers and scientists are in
high demand and increasingly in short
supply. The private sector recognizes
the importance of work accomplished
through Federal funding and knows
this is a problem that needs to be ad-
dressed. This bill encourages collabora-
tion between private sector research
and national labs and universities and
offers a financial incentive to use the
national labs and universities. Specifi-
cally, the Act encourages industry to
use the federally funded programs by
qualifying 100% of contract research
accomplished at universities, national
labs, and small businesses. It also en-
ables basic research at Federally Fund-
ed R&D Centers to count toward the
basic research credit. By expanding the
credit to research done in consortia,
the Act also recognizes that research
today is more often done in collabora-
tion than in isolation.

The fastest method of moving re-
search into the marketplace is often
through small, startup companies. The
Act updates the tax credit rules to ac-
commodate the special R&D cycles
faced by these companies. By sup-
porting the small but crucial R&D ef-
forts of new technology-based firms,
the Act nurtures the very companies
who contribute disproportionately to
our national productivity and employ-
ment growth.

The Act also updates our view of
R&D. For the alternative credit, it cal-
culates R&D expenditures with respect
to a rolling baseline, rather than a
fixed 1980’s baseline that is increas-

CONGRESSIONAL RECORD —SENATE

ingly remote and outdated as time
passes.

Mr. President, | believe there has
been a growing awareness among Sen-
ators over the past couple of years that
technology has been one of the driving
forces behind our fantastic economic
growth in this country. Despite that we
are finally out of the red on the budget
and finally in the black, we know that
continued control and restraint must
be exercised on the budget and we will
have to make difficult choices about
what programs to fund and what tax
cuts to make. But now that we know
that technological progress is respon-
sible for 50% or more of economic
growth, I think we owe it to ourselves
to encourage such progress whenever
possible. It is an investment in our fu-
ture which we cannot do without.

By Mr. SPECTER:

S. 952. A bill to expand an antitrust
exemption applicable to professional
sports leagues and to require, as a con-
dition of such an exemption, participa-
tion by professional football and major
league baseball sports leagues in the fi-
nancing of certain stadium construc-
tion activities, and for other purposes;
to the Committee on the Judiciary.

STADIUM FINANCING AND FRANCHISE
RELOCATION ACT OF 1999

Mr. SPECTER. Mr. President, | have
sought recognition today to introduce
legislation, the Stadium Financing and
Franchise Relocation Act of 1999,
which is designed to respond to the
need for stabilizing major league base-
ball and football franchises located in
metropolitan areas of the United
States.

I have long been concerned with the
pressure put upon communities by
baseball and football clubs seeking new
playing facilities, where, with the gun
to their heads of the team’s overt or
tacit threat to move to another city,
government leaders feel compelled to
have taxpayers finance a lion’s share of
ballpark and stadium construction
costs. As those costs rise—a present
state-of-the-art new facility goes for
close to $300 million—those pressures
have intensified.

Professional sports teams are en-
trusted with a public interest. The
movement of the Dodgers from Brook-
lyn, which broke the hearts of millions
of their Flatbush followers, was the
start of pirating of sports franchises in
America, and should never have been
allowed. It was accompanied, of course,
by the flight of the Giants from New
York to San Francisco.

Since then, the matter has pro-
liferated to an almost absurd degree. It
is hard to understand why the tax-
payers of Maryland and Baltimore had
to be in a bidding contest for the Cleve-
land Browns, when Baltimore should
have had its own team, the Colts, in-
stead of the Colts moving out of Balti-
more in the middle of the night to go
to Indianapolis.

I have participated in America’s love
affair with sports since | was a young-
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ster in Wichita, Kansas, reading the
box scores in the Wichita Eagle every
morning because of my love and pas-
sion for baseball. | have been attending
Phillies and Eagles games, and, when |
can, Pirates and Steelers games, be-
cause of my love for each of these
sports. They are tremendously excit-
ing.

%asically, it was unfair for the old
Browns to have been taken out of
Cleveland, but now | am glad to hail
the arrival of the new Browns, even
though it was at great cost to the tax-
payers, and deprived the Eagles of a
well-earned first overall draft pick.

The value of sports franchises to
their owners has ballooned in recent
years. Jeffrey Lurie bought the Phila-
delphia Eagles in 1995 for a then-high
price of $185 million. Last year, the
successful bidder for an expansion NFL
franchise in Cleveland paid $530 mil-
lion. The bidding for the Washington
Redskins franchise (including Cooke
Stadium) has surpassed $800 million.
There also seems to be no limit to the
amount of money available to club
owners when it comes to paying play-
ers—witness Mike Piazza’s signing last
year of a $91 million ten-year contract
with the New York Mets.

New ballparks and stadiums clearly
provide an enhancement to the culture
and tax base of communities. That
said, however, there is also no doubt
that having a new ballpark or stadium
significantly increases the value of a
sports franchise for its owner. In De-
cember, 1998, Forbes Magazine esti-
mated the net worth of the nation’s
professional sports teams. Seven of the
top ten valued baseball franchises and
eight of the top ten valued football
franchises were in cities with ballparks
and stadiums built or approved to be
built since 1990.

In January, 1999, the Philadelphia In-
quirer quoted Jeffrey Stein, managing
director of McDonald Investments, a
Cleveland brokerage house, who said:
“New stadiums, in and of themselves,
significantly enhance the value of a
team.”” He cited the Cleveland Indians
Baseball Club as an example. In the De-
cember, 1998, Forbes article, the value
of that team, which now plays in beau-
tiful new Jacobs Field, was listed as
$322 million, the third highest in base-
ball. In 1986, the Indians had been pur-
chased for $35 million. In 1993, the last
year the Indians played at Cleveland
Stadium, the team had revenues of
$54.1 million. Its 1997 revenues were
$140 million.

The value of these sports franchises
to a community is reflected in the as-
tronomical broadcast rights fees the
sports leagues command in the U.S.
marketplace. Ten years ago, the Na-
tional Football League received $970
million a year for its network tele-
vision rights. The NFL now receives
three times that amount, through con-
tracts with TV and cable networks that
pay the League $17.6 billion for its TV
rights over an 8-year period com-
mencing with the 1998 season, an aver-
age of $2.2 billion per year, while Major
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League Baseball annually derives more
than $400 million from this source.
These revenues are shared by the clubs
and their players.

One would think some of that giant
revenue windfall might trickle down
and be used to help finance new ball-
parks and stadiums, which produce
greatly enhanced revenues for team
owners, yet it seems the more TV
money a league makes, the more its
clubs demand from local taxpayers to
fund the construction of new playing
facilities. The irony of this is that none
of these huge TV revenues would ac-
crue to the clubs and their players if
the leagues did not have the benefit of
an antitrust exemption permitting
clubs to pool their TV rights.

In the interest of fairness, | believe
the leagues should, with a small por-
tion of these TV revenues, assist local
communities in the financing of new
playing facilities for the leagues’ clubs,
as a condition of their continuing to
receive the antitrust exemption which
permits pooling of TV rights.

| also believe the leagues should have
an antitrust exemption which permits
them to deny a club’s request to move,
thus minimizing the implied threat to
move which has characteristically ac-
companied demands upon local govern-
ment for a new ballpark or stadium.

Both these objectives are met by the
legislation I am offering today. It will
clarify the broadcast antitrust exemp-
tion given to sports leagues and give
the National Football League and
Major League Baseball an opportunity
to continue to receive it by agreeing to
place 10% of their network TV reve-
nues into a trust fund to be used to
help finance construction or renova-
tion of ballparks and stadiums for use
by their teams. Trust fund revenues
will be restricted to such use and will
be excluded from the league’s gross re-
ceipts which are distributed to clubs
and players.

Money from the trust fund will be
provided to finance up to one-half the
cost of construction or renovation of
ballparks and stadiums on a matching
fund basis, conditioned upon the local
government’s agreement to provide at
least one dollar of financing for every
two dollars to be provided from the
trust fund.

Thus, for example, if the cost of con-
structing a new stadium for the Phila-
delphia Eagles, or for the Pittsburgh
Steelers, were $280 million, the Na-
tional Football League would be
obliged to provide $140 million to each
such project, on condition that the city
and state, combined, provided at least
$70 million. Ideally, the League would
pay one-half the cost out of the trust
fund and the other half would be fi-
nanced by the club owner and the local
government.

The legislation will also enlarge the
antitrust exemption given to baseball,
basketball, football, and hockey
leagues to permit those leagues to deny
a member club’s request to move its
franchise to a different city.
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My bill will take effect on the date of
its passage, and will apply to all net-
work TV revenues thereafter received
by the leagues, and to all new ballpark
and stadium facilities not yet con-
structed, such as the construction now
underway in Cleveland and Pittsburgh.

I have sought recognition today to
introduce the Stadium Financing and
Franchise Relocation Act of 1999. This
legislation would require that the Na-
tional Football League and Major
League Baseball act to provide financ-
ing for 50 percent of new stadium con-
struction costs, and that the National
Football League be given a limited
antitrust exemption to regulate fran-
chise moves.

This legislation is necessary because
baseball and football have for too long
had a public-be-damned attitude. At
the present time, major league sports
is out of control on franchise moves for
football teams and the demands upon
cities and states for exorbitant con-
struction costs is a form of legalized
extortion in major league sports.

The National Football League has a
multi-year television contract for $17.6
billion which it enjoys by virtue of a
special status and antitrust exemption
which they have for revenue sharing or
else they could not collect television
receipts of $17 billion. But, at the same
time, when they are asked to step for-
ward and help with stadium construc-
tion costs, which are minimal com-
pared to their television receipts, they
put one community in competition
with another community. A franchise,
being what it is, leaves a city like
Hartford and a state like Connecticut
to offer $375 million to lure the Patri-
ots from Massachusetts to Con-
necticut.

This is a problem which is particu-
larly acute for my State, Pennsyl-
vania, which is now looking at the con-
struction of four new stadiums. Two
are now under construction in western
Pennsylvania—Pittsburgh for the Pi-
rates and the Steelers—and two more
are being sought in eastern Pennsyl-
vania for the Phillies and for the Ea-
gles. It is a $1 billion price tag which
we are looking at now, which is signifi-
cant for public funding, especially in a
context where our schools are under
funded, where our housing is in need of
assistance, where we need funds for
child assistance, where we need funds
for transition from welfare to work,
where we need funds for highways, and
for so many other important matters.
But, understandably, a NFL franchise
is a very major matter for the prestige
of a city and also for the economy of a
city. And a major league baseball fran-
chise, similarly, is a major matter for
the economy and the prestige of a city.

You have a situation, for example,
where the Colts left Baltimore in the
middle of the night for Indianapolis.
Then there was a bidding war for the
Browns, which left Cleveland to go to
Baltimore at an enormous cost to the
taxpayers of Maryland and Baltimore.
Indianapolis ought to have a football
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team, but they ought not to have Bal-
timore’s football team. Similarly,

Cleveland ought to be able to retain
the Browns. It has been a matter of
great pride for Cleveland for many,
many years.

The start occurred in 1958 when the
Dodgers left Brooklyn to go to Los An-
geles. Brooklyn had no more precious
possession than “Dem Bums,” the
Dodgers. And | recall as a youngster
the 1941 World Series, Mickey Owens’
famous fumble, dropping of the third
strike, and the tremendous tradition
that the Dodgers had with Jackie Rob-
inson and Pee Wee Reese in the Pen-
nant races. And off they went to Los
Angeles. Los Angeles should have had a
baseball team, but not Brooklyn’s
baseball team. And they had a twofer,
they took the Giants out of New York
and put them in San Francisco at the
same time.

Baseball has had an opportunity, to
some extent, to control franchise
moves because baseball has an unlim-
ited antitrust exemption. And they
have it in a very curious, illogical way.
Justice Oliver Wendell Holmes ruled in
the 1920s that baseball was a sport and
not involved in interstate commerce
and therefore exempt. That has been an
item which has been out of touch with
reality for a long time. Justice Black-
mun said baseball was a big business,
in a Supreme Court decision, and in-
volved in interstate commerce. But
since it had been unregulated with the
antitrust exemption for so long, it has
been left to Congress to make a
change.

It may be that we ought to make a
change and take away the antitrust ex-
emption from baseball generally. Base-
ball fiercely resists any contribution to
stadium construction costs—fiercely
resists with a lobbying campaign,
which is now underway, of great inten-
sity. I will not list the cosponsors who
have prospectively dropped off this bill
because of that lobbying.

I am introducing this bill on behalf of
Senator HATCH, chairman of the Judi-
ciary Committee, Senator BIDEN,
former chairman of the Judiciary Com-
mittee, and myself. We had a hearing
in the Antitrust Subcommittee of Judi-
ciary where | serve, and | asked the
head of the Antitrust Division of the
Department of Justice and the Chair-
man of the Federal Trade Commission
to take a look at revoking baseball’s
antitrust exemption totally. Baseball
has not been responsible in dealing
with salary caps and with revenue
sharing. So there would be some equal-
ity and some parity for cities like
Pittsburgh, small cities, where you
have the financial power of the New
York Yankees dominating the league,
buying up all the players; where you
have Mr. Murdoch acquiring the Dodg-
ers for a giant price in connection with
his satellite ideas and with television
revenues and the superstation which
Atlanta now has.

Here you have a goose which is lay-
ing a golden egg and baseball has not
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faced up to fairness in changing its ap-
proach to dealing with the realities of
the market and has not undertaken the
salary caps and the revenue sharing
necessary to stabilize baseball.

So this bill goes, to a limited extent,
on conditioning baseball’s continuation
of its antitrust exemption to helping
with stadium construction costs. |
want them to help build a stadium for
the Philadelphia Phillies. I want them
to help on the construction costs for
the Pittsburgh Pirates. | went them to
help on construction costs for new
teams, where cities are facing the re-
ality of either spending hundreds of
millions of dollars for these new sta-
diums, or having the teams flee to
other cities. That is something base-
ball ought to face up to, even though it
is true that baseball has a different sit-
uation from football, because base-
ball’s television revenues are lesser.
But there has to be some equality and
there has to be some parity. Or if base-
ball wants to function like any other
business, let them do so, but without
the antitrust exemption, and let’s see
what will happen to those giant sala-
ries for the baseball players and those
tremendous rates and the way baseball
operates, if it does not have an anti-
trust exemption which is very special
and unique.

Football has an antitrust exemption
as to revenue sharing. Without that ex-
emption they could not have the $17
billion multi-year television contract.
They have plenty of funds to face up to
stadium construction costs for the
Pittsburgh Steelers and for the Phila-
delphia Eagles and for other teams.
The facts are not yet before the public,
but I hear the rumors that football is
putting up a very substantial sum to
have the Patriots remain in Massachu-
setts to top the bid of Connecticut.
Connecticut is a television market, ac-
cording to the media, about 24th. Bos-
ton, MA, is a media market about 6th.
And the National Football League
wants to protect its media market so
they will put up a substantial sum of
money to accomplish that.

It ought to be regularized and they
ought to have a specific obligation.
And 50 percent is not too much for the
leagues to contribute. That would
leave the owners with 25 percent and
would still leave the public with 25 per-
cent. One of the prospective cosponsors
dropped off the bill because he does not
want to be associated with even 25 per-
cent for the public. But | suggest when
the raiders—I am not talking about the
Oakland Raiders; | am talking about
the sports franchise raiders coming to
his State, which | shall not name—go
after his baseball team and go after his
football team, watch the scurrying
around to pay a lot more than 25 per-
cent unless there is some leveraging
and some compulsion.

Baseball and football are not going to
face up to a fair allocation of funds if
they are left to their own devices. But
the Congress of the United States does
have control of the antitrust exemp-
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tion and we can take it away from
baseball or we can limit it for baseball.
And we can take away, if we choose,
the football antitrust exemption on
revenue sharing. So | do believe this is
a matter which is of significant public
interest. When a city like Hartford and
a State like Connecticut bids $375 mil-
lion of funds which could obviously be
used better; where Pennsylvania is
looking at more than $1 billion in four
new stadiums at a time when $17 bil-
lion comes to the NFL, and the salaries
are astronomical. If the leagues are to
have this exemption, if they are to
have this special break, they ought to
face up to some public responsibility.

The second part of this legislation
would grant football a limited anti-
trust exemption so they could regulate
franchise moves. When the Raiders
moved from Oakland to Los Angeles,
there was a multimillion-dollar lawsuit
which the NFL had to pay. So they are
reluctant to take a stand on exercising
their league rules which require three-
fourths approval. But, if they had an
antitrust exemption to this limited ex-
tent, then they would be in a position
to ameliorate the larceny. Maybe it
would be petit larceny instead of grand
larceny. But | think that kind of anti-
trust exemption would be worthwhile.

As you can tell, | feel very strongly
about this subject. | have been a sports
fan since | was 8 years old—perhaps 5
years old when my family, living in
Wichita, KS, made a trip to Chicago for
the World’s Fair and | became a Cubs
fan. And | became a Phillies fan when
I moved to Philadelphia more than a
half century ago. And I am a Pirates
fan, too, except when they are playing
the Phillies.

If you lived in Wichita, KS, when the
morning paper came, the major item of
interest would be the sports page and
the box scores. And | am an Eagles fan
and a Steelers fan and held season tick-
ets as early as 1958. When the Dodgers
and Giants moved away from Brooklyn
and New York City, | thought that was
really a very serious breach. Such
moves have a great impact on the pub-
lic, and we ought to stop this legalized
extortion, and we ought to get a fair
share for the tremendous antitrust
break which baseball and football

enjoy.
By Mr. SMITH of New Hamp-
shire:
S. 954. A bill to amend title 18,

United States Code, to protect citizens’
rights under the second amendment to
obtain firearms for legal use, and for
other purposes; to the Committee on
the Judiciary.

SECOND AMENDMENT PRESERVATION ACT OF 1999

Mr. SMITH of New Hampshire. Mr.
President, | rise today to introduce the
Second Amendment Preservation Act
of 1999.

Mr. President, my bill is intended to
address the lawsuits that have been
filed by various municipal govern-
ments against firearms manufacturers.
These lawsuits are premised on the
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novel theory that manufacturers in full
compliance with all of the laws gov-
erning the production of their products
can nevertheless be held liable for the
criminal misuse of those products by
individuals who are completely beyond
their control. This radical notion is
flatly contrary to the principle of indi-
vidual responsibility on which the tort
laws of our Nation are based.

In at least some cases, Mr. President,
these lawsuits seem to be intended to
subject firearms manufacturers, im-
porters and dealers to legal costs that
are so onerous that they may not be
able to defend themselves, or indeed be
able to remain in business. A majority
of firearms manufacturers, importers
and dealers are small, privately-owned
businesses that cannot afford to bear
the legal costs of defending themselves
in a large number of judicial forums.
Moreover, compared to most firearms
manufacturers, importers and dealers,
States and local governments are large
and relatively wealthy entities that
are able to spend large amounts of tax-
payers’ dollars on wars of attrition
against small business.

Mr. President, these lawsuits rep-
resent an effort by social activists and
trial lawyers to use the Nation’s judici-
ary to secure victories against the fire-
arms industry that they never would be
able to achieve through the legislative
process. In fact, the firearms industry
won’t be the last target of these law-
suits. In a January 31, 1999, article in
the Washington Post, plaintiffs’ attor-
ney John Coale stated ““. . . we are in-
terested in taking a close look at the
exorbitant prices of prescription drugs
for the elderly, for example.” *““Unless
the courts reject our approach,” Coale
continued, “‘we will continue to utilize
it to tackle industry bullies.”

Thankfully, Mr. President, the public
is not fooled. A December, 1998, survey
of 1,008 U.S. adults by DecisionQuest, a
jury consulting firm, found that 66.2%
of American adults oppose these law-
suits against firearms manufacturers.
Only 19.3% of Americans believe that
these suits are justified.

Even some anti-gun elements of the
media oppose these lawsuits. A March
1, 1999, editorial in the Boston Globe
stated that ‘“. . . guns should be con-
trolled by the legislative process rather
than through litigation.” ‘“‘gun makers
may be responsible for flaws in their
products that lead to injury or death,”
the editorial continued. ‘““Making man-
ufacturers liable for the actions of oth-
ers,” the editorial concluded, ‘. ..
stretches the boundaries beyond rea-
sonable limits . . . .”

Mr. President, | believe that fairness
requires that a unit of government
that undertakes an unsuccessful “‘fish-
ing expedition” against a firearms
manufacturer, importer or dealer
should bear the costs of that business
in defending itself against such an friv-
olous and unwarranted civil action.
Fairness also requires that taxpayers
not be required to pay millions of dol-
lars to wealthy attorneys, out of
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awards that are intended, at least in
part, to benefit the victims of crime.

The second amendment to the Con-
stitution of the United States requires
that Congress must respond to actions
that are intended to, and that would
have the effect of, nullifying that pro-
vision of the Bill of Rights. Congress
has the power under the second amend-
ment, and under the Commerce Clause,
to take appropriate action to protect
the rights of citizens to obtain and own
firearms.

Onr action that Congress may take,
Mr. President, is to provide protection
from excessive and unwarranted legal
fees. The Second Amendment Preserva-
tion Act, which | am introducing
today, provides that protection. My
bill limits attorneys’ fees to plaintiffs
in civil lawsuits that seek ‘“to hold a
firearms manufacturer, importer, or
dealer liable for damages caused by the
unlawful or tortuous use of a firearm
by a person not employed by or affili-
ated with the manufacturer, dealer, or
importer.” Under my bill, those fees
are limited to the lesser of $150 per
hour, plus expenses, or 10% of the
amount that the plaintiff is awarded in
the action.

Further, my bill provides that in law-
suits in which the defendant is found
by the court to be ““not wholly or pri-
marily liable for the damages sought,”’
the plaintiff must reimburse the de-
fendant for reasonable attorney’s fees
and costs.

Finally, Mr. President, my bill pro-
vides that if a court strikes down this
legislation as unconstitutional, the de-
cision is directly appealable as of right
to the Supreme Court of the United
States.

Mr. President, | ask unanimous con-
sent that the text of my bill, the Sec-
ond Amendment Preservation Act, be
printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 954

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Second
Amendment Preservation Act of 1999”.

SEC. 2. FINDINGS.

Congress finds that—

(1) a number of State and local govern-
ments have commenced civil actions, or are
considering commencing civil actions,
against manufacturers, importers, and deal-
ers of firearms based on the unlawful use of
the firearms by a purchaser or other person;

(2) in at least some cases, the intent in
bringing the action is to subject manufactur-
ers, importers, and dealers to legal costs
that are so onerous that the manufacturers,
importers, and dealers may not be able de-
fend themselves, or indeed be able to remain
in business;

(3) a majority of manufacturers, importers,
and dealers of firearms are small, privately
owned businesses that cannot afford to bear
the legal costs of defending themselves in a
large number of judicial forums;

(4) compared to most manufacturers, im-
porters, and dealers of firearms, States and
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local governments are large and relatively

wealthy entities that are able to spend large

amounts of taxpayers’ dollars on a war of at-
trition with small businesses;

(5) fairness requires that—

(A) a unit of government that undertakes
an unsuccessful ““fishing expedition’ against
a firearm manufacturer, importer, or dealer
bear the cost of defending against its frivo-
lous and unwarranted civil action; and

(B) taxpayers not be required to pay mil-
lions of dollars to wealthy attorneys, out of
awards that are intended, at least in part, to
benefit the victims of crime;

(6) the Second Amendment to the Constitu-
tion requires that Congress respond to ac-
tions that are intended to, and that would
have the effect of, nullifying that provision
of the Bill of Rights;

(7) Congress has power under the Second
Amendment and under the Commerce Clause
to take appropriate action to protect the
right of citizens to obtain and own firearms;
and

(8) one appropriate action that Congress
may take is to provide protection from ex-
cessive and unwarranted legal fees.

SEC. 3. RULES GOVERNING ACTIONS BROUGHT

TO CURTAIL THE SALE OR AVAIL-
ABILITY OF FIREARMS FOR LEGAL
PURPOSES.

(a) IN GENERAL.—Chapter 44 of title 18,
United States Code, is amended by adding at
the end the following:

“§ 926B. Rules governing actions brought to
curtail the sale or availability of firearms
for legal purposes
‘‘(a) DEFINITIONS.—In this section, the term

‘action brought to curtail the sale or avail-

ability of firearms for legal purposes’ means

a civil action brought in Federal or State

court that—

““(1) has as a defendant a firearms manufac-
turer, importer, or dealer in firearms;

““(2) expressly or by implication requests
actual damages, punitive damages, or any
other form of damages in excess of the lesser
of—

““(A) $1,000,000; or

“(B) 50 percent of the net assets of any
such defendant; and

““(3) seeks, in whole or in part, to hold a
firearms manufacturer, importer, or dealer
liable for damages caused by the unlawful or
tortious use of a firearm by a person not em-
ployed by or affiliated with the manufac-
turer, dealer, or importer.

“(b) LIMITATION ON ATTORNEY’S FEES
AWARDED TO PLAINTIFF.—In a civil action
brought to curtail the sale or availability of
firearms for legal purposes, notwithstanding
any other provision of law or any agreement
between any persons to the contrary,
amounts paid in plaintiff’s attorney’s fees in
connection with the settlement or adjudica-
tion of the action shall not exceed the lesser
of—

‘(1) an amount equal to $150 per hour for
each hour spent productively, plus actual ex-
penses incurred by the attorney in connec-
tion with the action; or

““(2) an amount equal to 10 percent of the
amount that the plaintiff receives under the
action.

““(c) ATTORNEY’S FEES FOR THE DEFEND-
ANT.—In a civil action brought to curtail the
sale or availability of firearms for legal pur-
poses, if the court finds that the defendant is
not wholly or primarily liable for the dam-
ages sought, the court shall require the
plaintiff to reimburse the defendant for rea-
sonable attorney’s fees and court costs, as
determined by the court, incurred in liti-
gating the action, unless the court finds that
special circumstances make such a reim-
bursement unjust.

‘“(d) Power OF CONGRESs.—If any court
renders a decision in an action brought to
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curtail the sale or availability of firearms

for legal purposes or in any other proceeding

that the Constitution does not confer on

Congress the power to enact this section, the

decision shall be directly appealable as of

right to the Supreme Court.”.

(b) CONFORMING AMENDMENT.—The analysis
for chapter 44 of title 18 is amended by in-
serting after the item relating to section
926A the following:

‘“926B. Rules governing actions brought to
curtail the sale or availability
of firearms for legal purposes.”.

(c) EFFECTIVE DATE.—The amendment
made by subsection (a)—

(1) takes effect on the date of enactment of
this Act; and

(2) applies to any action pending or on ap-
peal on that date or brought after that date.

By Mr. WARNER (for himself,
Mr. RoBB, and Mr. MCCONNELL):

S. 955. A bill to allow the National
Park Service to acquire certain land
for addition to the Wilderness Battle-
field in Virginia, as previously author-
ized by law, by purchase or exchange as
well as by donation; to the Committee
on Energy and Natural Resources.

LONGSTREET’S FLANK ATTACK

Mr. WARNER. Mr. President, | rise
today to introduce legislation which
will preserve a site of great historical
importance. The legacy of Civil War
battlefields must be perpetuated, not
only to commemorate those who lost
their lives in this tragic epoch, but also
to consecrate land upon which some
our country’s finest strategic maneu-
vers occurred. On the hallowed land of
Wilderness, Virginia occurred one of
the greatest tactical stratagems in
military history. Snatching the initia-
tive to turn the tide of battle, Lt. Gen-
eral James A. Longstreet, under the
command of General Robert E. Lee,
forced back Union forces directed by
General Ulysses S. Grant, in an ad-
vance known as ‘‘Longstreet’s Flank
Attack”.

Mr. President, this legislation will
allow the Park Service to acquire this
stretch of land, which will serve to
““‘complete’” Wilderness Battlefield. The
legacy of the Civil War is far-reaching.
A war which wrought such destruction
has been the source of much fascina-
tion for scholars and amateur histo-
rians. The Battle of Wilderness is leg-
endary for the tactical skills employed
and the caliber of the soldiers who
fought. There, among the tangled for-
ests and twisted undergrowth, the
Union Army, numerically superior and
well supplied, were forced into con-
frontation with General Lee’s hard
scrabble Confederate troops. It would
be one of the last battles in which
Lee’s incomparable martial machine
would force Grant’s Army of the Poto-
mac to withdraw. It is also the site of
the wounding of Gen. Longstreet, who,
like General Stonewall Jackson, was
wounded by friendly fire. Though Long-
street’s injury was not mortal, the ge-
nius of the cadre of officers under the
command of Lee dwindled. Thus would
begin the twilight of the Confederacy.

Legislation passed in the 102nd Con-
gress would have allowed the Park
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Service to acquire this land by dona-
tion. Despite numerous efforts, the
Park Service has been unable to ac-
complish this. The legislation at hand
would amend Public Law 102-541 to
allow the Park Service to procure the
land by purchase or exchange as well as
donation. The heritage and history
which dwell amongst the interlaced un-
dergrowth of this land deserve our rec-
ognition. | look forward to the swift
passage of this bill.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. ADDITION TO WILDERNESS BATTLE-
FIELD, VIRGINIA.

(@) REMOVAL OF CONDITION ON BATTLEFIELD
ADDITION.—Section 2(a)(2) of Public Law 102-
541 (16 U.S.C. 525k note; 106 Stat. 3565) is
amended by striking ‘“: Provided,” and all
that follows through ““Interior’.

(b) AUTHORIZED METHODS OF ACQUISITION.—

(1) ACQUISITION OF CERTAIN LANDS BY DONA-
TION.—Section 3(a) of Public Law 101-214 (16
U.S.C. 425l(a)) is amended by adding at the
end the following new sentence: ‘“‘However,
the lands designated ‘P04-04’ on the map re-
ferred to in section 2(a) numbered 326-40072E/
89/A and dated September 1990 may be ac-
quired only by donation.”.

(2) REMOVAL OF RESTRICTION ON ACQUISITION
OF ADDITION.—Section 2 of Public Law 102-541
(16 U.S.C. 525k note; 106 Stat. 3565) is amend-
ed by striking subsection (b).

(c) TECHNICAL CORRECTION.—Section 2(a) of
Public Law 101-214 (16 U.S.C. 425k(a)) is
amended by striking ‘‘Spotslyvania’ and in-
serting ‘““Spotsylvania’.

By Ms. SNOWE (for herself, Mr.
HARKIN, and Mr. FRIST):

S. 956. A bill to establish programs
regarding early detection, diagnosis,
and interventions for newborns and in-
fants with hearing loss; to the Com-
mittee on Health, Education, Labor,
and Pensions.

NEWBORN AND INFANT HEARING SCREENING AND

INTERVENTION ACT OF 1999
® Ms. SNOWE. Mr. President, | rise
today to introduce the Newborn and In-
fant Hearing Screening and Interven-
tion Act of 1999. This bill is a com-
panion bill to H.R. 1193, introduced in
the House by Representative Jim
WALSH. | am pleased to be joined again
this year by my colleague from lowa,
Senator HARKIN, who has long been a
champion of the hearing impaired, and
my colleague from Tennessee, Senator
FRIST.

We usually associate hearing prob-
lems with the aging process, and it is
true that the largest group of Ameri-
cans suffering from hearing impair-
ment are those in the 65 to 75 year age
range. But at the same time, approxi-
mately 1.5 to 3 out of every 1000 chil-
dren—or as many as 33 children per
day—are born with significant hearing
problems. According to the National
Institute on Deafness and Other Com-
munication Disorders, as many as
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12,000 infants are born each year in the
United States with some form of hear-
ing impairment.

In recent years, scientists have
stressed that the first years of a child’s
life are crucial to their future develop-
ment. This makes early detection and
intervention of hearing loss a necessity
if we are to ensure that all our children
get the strong start they deserve. Spe-
cialists in speech and language devel-
opment believe that the crucial period
of speech and communication in a
child’s life can begin as early as six
months of age. Unfortunately, though
the average age of diagnosis of hearing
loss is close to three years of age.

The ability to hear is a major ele-
ment of one’s ability to read and com-
municate. To the extent that we can
help infants and young children over-
come disabilities detected early in life,
we will improve their ability to func-
tion in society, receive an education,
obtain meaningful employment, and
enjoy a better quality of life. Without
early diagnosis and intervention, these
children are behind the Ilearning
curve—literally—before they have even
started. They should not be denied a
strong start in life simply for the lack
of a simple screening test.

There are many causes of hearing
loss, and in many states a newborn
child is screened only if the physician
is aware of some factor that puts that
baby in a risk category. The good news
is that over 550 hospitals in 46 states
operate universal newborn hearing
screening programs. Nine states—Ha-
waii, Rhode Island, Mississippi, Con-
necticut, Colorado, Utah, Virginia,
West Virginia, and Massachusetts—
have passed legislation requiring uni-
versal newborn hearing screening. Ha-
waiil, Mississippi, Rhode Island, Utah,
and Wyoming have statewide early
hearing detection and intervention pro-
grams. And scientists across the coun-
try are developing and implementing
model rural-based infant hearing,
screening, follow-up, and intervention
programs for children at risk for hear-
ing and language disabilities.

The bad news is that, unfortunately,
only about 20 percent of the babies in
this country are born in hospitals with
universal newborn hearing screening
programs, and more than 85 percent of

all hospitals do not do a hearing
screening before sending the baby
home.

Universal screening is not a new idea.
As early as 1965, the Advisory Com-
mittee on Education of the Deaf, in a
report of the Secretary of Health, Edu-
cation and Welfare, recommended the
development and nationwide imple-
mentation of ‘“‘universally applied pro-
cedures for early identification.” In
1989, former Surgeon General C. Ever-
ett Koop used the year 2000 as a goal
for identifying 90 percent of children
with significant hearing loss before
they are one year old.

In 1997, an expert panel at the Na-
tional Institute of Deafness and Other
Communication Disorders rec-
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ommended that the first hearing
screening be carried out before an in-
fant is three months old in order to en-
sure that treatment can begin before
six months of age. The Panel also rec-
ommended that the most comprehen-
sive and effective way of ensuring
screening before an infant is six
months old is to have newborns
screened before they sent home from
the hospital. But a 1998 report by the
Commission on Education of the Deaf
estimated that the average age at
which a child with congenital hearing
loss was identified in the United States
was a 2% to 3 years old, with many
children not being identified until five
or six years old.

It is time to move beyond the rec-
ommendations and achieve the goal of
universal screening. In addition to the
nine states that require screening, the
Bureau of Maternal and Child Health,
in conjunction with the Centers for
Disease Control, is helping 17 states
commit to achieving universal hearing
screening by the year 2000. This plan
will lead to the screening of more than
one million newborns a year, but it
still leaves more than half the states
without universal screening programs.

The purpose of the bill I am intro-
ducing today is to provide the addi-
tional assistance necessary to help all
the states in implementing programs
to ensure that all our newborns are
tested and to ensure that those identi-
fied with a hearing impairment get
help. Specifically, the bill:

(1) Authorizes $5 million in FY 2000
and $8 million in FY 2001 for the Sec-
retary of Health and Human Services
to work with the states to develop
early detection, diagnosis and inter-
vention networks for the purpose of de-
veloping models to ensure testing and
to collect data;

(2) Authorizes $5 million in FY 2000
and $7 million in FY 2001 for the Cen-
ters for Disease Control to provide
technical assistance to State agencies
and to conduct applied research related
to infant hearing detection, diagnosis
and treatment/intervention; and

(3) Authorizes the National Institutes
of Health to carry out research on the
efficacy of new screening techniques
and technology.

A baby born today will be part of this
country’s future in the 2ist century.
Surely we owe it to that child to give
them a strong start on that future by
ensuring that if they do have a hearing
impairment it is diagnosed and treat-
ment started well before their first
year of life is completed. | urge my col-
leagues to join me, Senator HARKIN,
and Senator FRIST in supporting the
Newborn and Infant Hearing Screening
and Intervention Act of 1999.

o Mr. HARKIN. Mr. President, I am
pleased to introduce, along with my
colleagues, Senator SNOwWE and Senator
FRIST, the Newborn and Infant Hearing
Screening and Intervention Act of 1999.

Tne Newborn and Infant Hearing
Screening and Intervention Act would
help States establish programs to de-
tect and diagnose hearing loss in every
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newborn child and to promote appro-
priate treatment and intervention for
newborns with hearing loss. The Act
would fund research by the National
Institutes of Health to determine the
best detection, diagnostic, treatment
and intervention techniques and tech-
nologies.

Every year, approximately 12,000
children in the United States are born
with a hearing impairment. Most of
them will not be diagnosed as hearing-
impaired until after their second birth-
day. The consequences of not detecting
early hearing impairment are signifi-
cant, but easily avoidable.

Late detection means that crucial
years of stimulating the brain’s hear-
ing centers are lost. It may delay
speech and language development. De-
layed language development can retard
a child’s educational progress, mini-
mize his or her socialization skills, and
as a result, destroy his or her self-es-
teem and confidence. On top of all that,
many children are diagnosed incor-
rectly as having behavioral or cog-
nitive problems, simply because of
their undetected hearing loss.

In 1988, the Commission on Education
of the Deaf reported to Congress that
early detection, diagnosis and treat-
ment were essential to improving the
status of education for people who are
deaf in the United States. Based on
that report and others, in 1991, when |
was chair of the Labor-HHS Sub-
committee on Appropriations, we urged
the National Institute on Deafness and
Other Communication Deisorders—
NIDCD—to determine the most effec-
tive means of identifying hearing im-
pairments in newborn infants. In 1993,
the Labor-HHS Subcommittee sup-
ported NIDCD’s efforts to sponsor a
consensus development conference on
early identification of hearing impair-
ment in infants and children. And in
1998, the Subcommittee encouraged
NIDCD to pursue research on interven-
tion strategies for infants with hearing
impairments, and encouraged HRSA to
provide states with the results of the
NIH study on the most effective forms
of screening infants for hearing loss.

Mr. President, the Act we are intro-
ducing today builds on these earlier ef-
forts. The Act would help states de-
velop programs that many of them al-
ready are working on; it would not im-
pose a single federal mandate. At least
eight states already have mandatory
testing programs; many others have
legislation pending to establish such
programs. Other states have achieved
universal newborn testing voluntarily.
These programs can work; they deserve
federal help.

One of the highlights of my Congres-
sional career, indeed, of my life, has
been working on policies and laws to
ensure that people with disabilities
have an equal opportunity to succeed
in our society. This is especially mean-
ingful to me, because my brother
Frank became deaf as a child.

I watched Frank grow up, and | saw
how few options and support services
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were available for people who were
deaf. 1 remember the frustrations and
challenges Frank faced, and | told my-
self early on that | would do all I could
to break down the barriers in our soci-
ety that prevented people who were
deaf from reaching their potential. By
supporting early screening, diagnosis,
and treatment programs, this act
would go a long way toward accom-
plishing that goal.

I would like to thank Senators
SNowe and FRrisT for their hard work
and support of this act, and | hope our
colleagues will join us in this worthy
effort.e

By Mr. KOHL.:

S. 957. A bill to amend chapter 111 of
title 28, United States Code, relating to
protective orders, sealing of cases, dis-
closures of discovery information in
civil actions, and for other purposes, to
the Committee on the Judiciary.

SUNSHINE IN LITIGATION ACT OF 1999

Mr. KOHL. Mr. President, | rise
today to offer the Sunshine in Litiga-
tion Act of 1999, a measure that ad-
dresses the growing abuse of secrecy
orders issued by our Federal courts. All
too often our Federal courts allow vital
information that is discovered in liti-
gation—and which directly bears on
public health and safety—to be covered
up, to be shielded from mothers, fa-
thers and children whose lives are po-
tentially at stake, and from the public
officials we have asked to protect our
health and safety.

All this happens because of the use of
so-called ‘‘protective orders’—really
gag orders issued by courts—that are
designed to keep information discov-
ered in the course of litigation secret
and undisclosed. Typically, injured vic-
tims agree to a defendant’s request to
keep lawsuit information secret. They
agree because defendants threaten
that, without secrecy, they will fight
every document requested and will
refuse to agree to a settlement. Vic-
tims cannot afford to take such
chances. And while courts in these sit-
uations actually have the legal author-
ity to deny requests for secrecy, typi-
cally they do not—because both sides
have agreed, and judges have other
matters to which they prefer to attend.
So judges are regularly and frequently
entering these protective orders, using
the power of the Federal government
to keep people in the dark about the
dangers they face.

Perhaps the worst offenders are the
tobacco companies. They have used
protective orders not only to keep in-
criminating documents away from pub-
lic view, but also to drive up litigation
costs by preventing document sharing,
effectively forcing every successive
plaintiff to “‘reinvent the wheel.” One
tobacco industry official even boasted,
““The aggressive posture we have taken
regarding depositions and discovery in
general continues to make these cases
extremely burdensome and expensive
for plaintiffs’ lawyers, particularly sole
practitioners. To paraphrase General
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Patton, the way we won these cases
was not by spending all of our money,
but by making the other S.0.B. spend
all his.”

This systematic abuse of secrecy or-
ders is one of the reasons that it took
more than four decades of tobacco liti-
gation to achieve a reasonable settle-
ment. In fact, Congress and the public’s
shift in recent years against Big To-
bacco resulted in large part from dis-
closure of materials that had been con-
cealed under secrecy orders, including
materials regarding youth targeting
and nicotine manipulation.

The problem of excessive secrecy or-
ders in cases involving public health
and safety has been apparent for years.
The Judiciary Committee first held
hearings on this issue in 1990 and again
in 1994. In 1990, Arthur Bryant, the ex-
ecutive director of Trial Lawyers for
Public Justice, told us, “The one thing
we learned . . . is that this problem is
far more egregious than we ever imag-
ined. It goes the length and depth of
this country, and the frank truth is
that much of civil litigation in this
country is taking place in secret.”

Four years later, attorney Gerry
Spence told us about 19 cases in which
he had been involved where his clients
had been required to sign secrecy
agreements. They included cases in-
volving defects in a hormonal preg-
nancy test that caused severe birth de-
fects, a defective braking system on a
steamroller, and an improperly manu-
factured tire rim.

But that’s not surprising, because in-
dividual examples of this problem
abound. For over a decade, Miracle
Recreation, a U.S. playground equip-
ment company, marketed a merry-go-
round that caused serious injury to
scores of small children—including sev-
ered fingers and feet. Lawsuits brought
against the manufacturer were con-
fidentially settled, preventing the pub-
lic and the Consumer Products Safety
Commission from learning about the
hazard. It took more than a decade for
regulators to discover the danger and
for the company to recall the merry-
go-round.

There are yet more cases like these.
In 1973, GM allegedly began marketing
vehicles with dangerously placed fuel
tanks that tended to rupture, burn, and
explode on impact more frequently
than regular tanks. Soon after these
vehicles hit the American road, tragic
accidents began occurring, and law-
suits were filed. More than 150 lawsuits
were settled confidentially by GM. For
years this secrecy prevented the public
from learning of the alleged dangers
presented by these vehicles—millions
of which are still on the road. It wasn’t
until a 1993 trail that the public
learned about sidesaddle gas tanks and
some GM crash test data that dem-
onstrated these dangers.

The thrust of our legislation is
straightforward. In cases affecting pub-
lic health and safety, Federal courts
would be required to apply a balancing
test: they could permit secrecy only if
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the need for privacy outweighs the pub-
lic need to know about potential health
or safety hazards. Moreover, all
courts—both Federal and state—would
be prohibited from issuing protective
orders that prevent disclosure to regu-
latory agencies. In this way, our bill
will bring crucial information out of
the darkness and into the light.

Although this law may result in
some small additional burden on
judges, a little extra work seems a tiny
price to pay to protect blameless peo-
ple from danger. Every day, in the
course of litigation, judges make tough
calls about how to construe the public
interest and interpret other laws that
Congress passes. | am confident that
the courts will administer this law
fairly and sensibly. If this requires
extra work, then that work is well
worth the effort. After all, no one ar-
gues that spoiled meat should be al-
lowed on the market because stricter
regulations mean more work for FDA
meat inspectors.

Having said all this, we must in fair-
ness recognize that there is another
side to this problem. Privacy is a cher-
ished possession, and business informa-
tion is a cherished commodity. For this
reason, the courts must, in some cases,
keep trade secrets and other business
information confidential.

But, in my opinion, today’s balance
of these interests is entirely inad-
equate. Our legislation will ensure that
courts do not carelessly and automati-
cally sanction secrecy when the health
and safety of the American public are
at stake. At the same time, this bill
will allow defendants to obtain secrecy
orders when the need for privacy is sig-
nificant and substantial.

Indeed, this proposal would simply
codify the practices of the most
thoughtful Federal judges. As Justice
Breyer has said, ‘“‘no court can or
should stand silent when they see an
immediate, serious risk to . . . health
or safety.” Virtually identical legisla-
tion received 49 votes on the floor in
1994 and was passed with bipartisan
support out of the Judiciary Com-
mittee in 1996.

Who knows what other hazards are
hidden behind courthouse doors? Do we
want to wait four decades for the next
‘“tobacco’ to be disclosed? We need to
take action to prevent the next threat
before it’s too late.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 957

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,

SECTION 1. PROTECTIVE ORDERS AND SEALING
OF CASES AND SETTLEMENTS RE-

LATING TO PUBLIC HEALTH OR
SAFETY.

(@) SHORT TITLE.—This section may be
cited as the ““Sunshine in Litigation Act of
1999,

(b) PROTECTIVE ORDERS AND SEALING OF
Cases.—Chapter 111 of title 28, United States
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Code, is amended by adding at the end the

following new section:

“§1660. Protective orders and sealing of
cases and settlements relating to public
health or safety
“(a)(1) A court shall enter an order under

rule 26(c) of the Federal Rules of Civil Proce-
dure restricting the disclosure of informa-
tion obtained through discovery, an order
approving a settlement agreement that
would restrict the disclosure of such infor-
mation, or an order restricting access to
court records in a civil case only after mak-
ing particularized findings of fact that—

““(A) such order would not restrict the dis-
closure of information which is relevant to
the protection of public health or safety; or

“(B)(i) the public interest in disclosure of
potential health or safety hazards is clearly
outweighed by a specific and substantial in-
terest in maintaining the confidentiality of
the information or records in question; and

““(if) the requested protective order is no
broader than necessary to protect the pri-
vacy interest asserted.

““(2) No order entered in accordance with
paragraph (1) (other than an order approving
a settlement agreement) shall continue in ef-
fect after the entry of final judgment, unless
at or after such entry the court makes a sep-
arate particularized finding of fact that the
requirements of paragraph (1) (A) or (B) have
been met.

““(b) The party who is the proponent for the
entry of an order, as provided under this sec-
tion, shall have the burden of proof in ob-
taining such an order.

“(c)(1) No court of the United States may
approve or enforce any provision of an agree-
ment between or among parties to a civil ac-
tion, or approve or enforce an order subject
to subsection (a)(1), that prohibits or other-
wise restricts a party from disclosing any in-
formation relevant to such civil action to
any Federal or State agency with authority
to enforce laws regulating an activity relat-
ing to such information.

“(2) Any such information disclosed to a
Federal or State agency shall be confidential
to the extent provided by law.””.

(c) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 111
of title 28, United States Code, is amended by
adding after the item relating to section 1659
the following:

“1660. Protective orders and sealing of cases
and settlements relating to
public health or safety.”.

(d) EFFeECTIVE DATE.—The amendments
made by this section shall take effect 30 days
after the date of enactment of this Act and
shall apply only to orders entered in civil ac-
tions or agreements entered into on or after
such date.

By Mr. BENNETT:

S. 958. A bill to amend certain bank-
ing and securities laws with respect to
financial contracts; to the Committee
on Banking, Housing, and Urban Af-
fairs.

FINANCIAL INSTITUTIONS INSOLVENCY
IMPROVEMENT ACT OF 1999

Mr. BENNETT. Mr. President, | rise
today to introduce the Financial Insti-
tutions Insolvency Improvement Act of
1999. Recognizing that the changes to
our Nations’ banking laws have not
kept pace with changes in our capital
markets, this bill would strengthen the
laws that enforce and protect certain
financial agreements and transactions
in the event that one of the parties in-
volved becomes insolvent. This legisla-
tion would also harmonize the treat-
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ment of financial instruments under
the bankruptcy code and the banking
insolvency laws.

The legislation that | am introducing
is based largely on the recommenda-
tions made in March of 1998 by the
President’s Working Group on Finan-
cial Markets. This same working group
reiterated on April 29th of this year, in
their report on hedge fund activity,
that Congress should pass this legisla-
tion. However, in an effort to keep this
legislation free and separate from the
ongoing bankruptcy debate, | am only
introducing those portions of the pro-
posal which amend banking law. I will
be chairing a hearing on this legisla-
tion on the Financial Institutions Sub-
committee tomorrow morning.

Since the adoption of the Bankruptcy
Code in 1978, Congress has recognized
that certain financial market trans-
actions qualify for different treatment
in the event that one of the parties be-
comes insolvent. Specifically, many fi-
nancial instruments are exempted from
the automatic stay that is imposed on
general commercial contracts during a
bankruptcy proceeding. This is largely
due to the fact that the Federal De-
posit Insurance Corporation (FDIC), by
law, becomes a trustee during any
bankruptcy proceeding.

Mr. President, the ability to termi-
nate, or close out and ‘“‘net’” financial
products is an essential and vital part
of our capital markets. Congress has
recognized that participants in swap
transactions should have the ability to
terminate and ‘“‘net’” their swap agree-
ments. Simply put, netting means that
money payments or other obligations
owed between parties with multiple
contracts can be offset against each
other, and one net amount can be paid
by one party to the other in settle-
ment. Cross-product netting means
that parties can net out different kinds
of financial contracts, such as swap
agreements being offset with repur-
chase agreements. By eliminating the
need for large fund transfers for each
transaction in favor of a smaller net
payment, netting allows parties to
enter into multiple-transaction rela-
tionships with reduced credit and li-
quidity exposures to a counterparty’s
insolvency.

Many parties involved in financial
transactions have entered into them
for hedging purposes. My legislation
encourages this type of behavior by
clarifying that cross-product close-out
netting should be permitted for posi-
tions in securities contracts, com-
modity contracts, forward contracts,
repurchase agreements and swaps.

For example, in certain cases, the
protections for financial contracts in
the bank insolvency laws have not kept
pace with market evolution. Assume,
for example, that Party A and Party B
have two outstanding equity swaps in
which the payments are calculated on
the basis of an equity securities index.
If Party A enter insolvency, it is not
entirely clear whether Party B’s con-
tractual rights to close-out and net
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would be protected by the current
““‘swap agreement’” definition in the
Federal Deposit Insurance Act. If both
of the parties are ‘“‘financial institu-
tions’ under the Federal Deposit Insur-
ance Corporation Improvement Act or
the Federal Reserve Board’s Regula-
tion EE and the swap agreements are
‘“‘netting contracts,” then Party B
might (although it is not entirely
clear) be able to exercise its close-out,
netting and foreclosure rights.

However, if one of the parties is not
a “financial institution”” or the con-
tract does not constitute a ‘‘netting
contract” (for example, because it is
governed by the laws of the United
Kingdom), then Party B could be sub-
ject, among other things, to the risk of
‘‘cherry-picking”’—the risk that Party
A’s receiver would assume responsi-
bility only for the swap that currently
favors Party A, leaving Party B with a
potentially sizable claim against Party
A (which would be undersecured be-
cause of the impairment of netting)
and the risk that its foreclosure on any
collateral would be blocked indefi-
nitely. This could impair Party B’s
creditworthiness, which in turn could
lead to its default to its
counterparties. It is this sort of “‘chain
reaction’ that can exacerbate systemic
risk in the financial markets.

Finally, Mr. President, it is impor-
tant to recognize that the framework
for the bill 1 am introducing was con-
tained in S. 1301, the bankruptcy bill
introduced by Senator GRASSLEY last
year which passed the Senate by a vote
of 97-1.

ADDITIONAL COSPONSORS

S. 341
At the request of Mr. CrAIG, the
name of the Senator from New Hamp-
shire [Mr. SMITH] was added as a co-
sponsor of S. 341, a bill to amend the
Internal Revenue Code of 1986 to in-
crease the amount allowable for quali-
fied adoption expenses, to permanently
extend the credit for adoption ex-
penses, and to adjust the limitations
on such credit for inflation, and for
other purposes.
S. 376
At the request of Mr. BURNS, the
name of the Senator from Maine [Ms.
SNoOwE] was added as a cosponsor of S.
376, a bill to amend the Communica-
tions Satellite Act of 1962 to promote
competition and privatization in sat-
ellite communications, and for other
purposes.
S. 385
At the request of Mr. ENzI, the names
of the Senator from Tennessee [Mr.
FRIST] and the Senator from Kansas
(Mr. BROWNBACK) were added as cospon-
sors of S. 385, a bill to amend the Occu-
pational Safety and Health Act of 1970
to further improve the safety and
health of working environments, and
for other purposes.
S. 434
At the request of Mr. BREAUX, the
name of the Senator from Louisiana
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[Ms. LANDRIEU] was added as a cospon-
sor of S. 434, a bill to amend the Inter-
nal Revenue Code of 1986 to simplify
the method of payment of taxes on dis-
tilled spirits.
S. 440
At the request of Mr. DURBIN, his
name was added as a cosponsor of S.
440, a bill to provide support for certain
institutes and schools.
S. 505
At the request of Mr. GRASSLEY, the
names of the Senator from South Da-
kota [Mr. DAscHLE] and the Senator
from Montana [Mr. BAucus] were added
as cosponsors of S. 505, a bill to give
gifted and talented students the oppor-
tunity to develop their capabilities.
S. 512
At the request of Mr. GORTON, the
name of the Senator from Connecticut
[Mr. DobD] was added as a cosponsor of
S. 512, a bill to amend the Public
Health Service Act to provide for the
expansion, intensification, and coordi-
nation of the activities of the Depart-
ment of Health and Human Services
with respect to research on autism.
S. 514
At the request of Mr. COCHRAN, the
name of the Senator from Montana
[Mr. BAucus] was added as a cosponsor
of S. 514, a bill to improve the National
Writing Project.
S. 625
At the request of Mr. GRASSLEY, the
name of the Senator from Virginia [Mr.
RoBB] was added as a cosponsor of S.
625, a bill to amend title 11, United
States Code, and for other purposes.
S. 710
At the request of Mr. LOTT, the name
of the Senator from Louisiana [Ms.
LANDRIEU] was added as a cosponsor of
S. 710, a bill to authorize the feasibility
study on the preservation of certain
Civil War battlefields along the Vicks-
burg Campaign Trail.
S. 774
At the request of Mr. BREAUX, the
name of the Senator from Colorado
[Mr. CAMPBELL] was added as a cospon-
sor of S. 774, a bill to amend the Inter-
nal Revenue Code of 1986 to increase
the deduction for meal and entertain-
ment expenses of small businesses.
S. 784
At the request of Mr. ROCKEFELLER,
the name of the Senator from Virginia
[Mr. RoBB] was added as a cosponsor of
S. 784, a bill to establish a demonstra-
tion project to study and provide cov-
erage of routine patient care costs for
medicare beneficiaries with cancer who
are enrolled in an approved clinical
trial program.
S. 882
At the request of Mr. MURKOWSKI, the
name of the Senator from Indiana [Mr.
LUGAR] was added as a cosponsor of S.
882, a bill to strengthen provisions in
the Energy Policy Act of 1992 and the
Federal Nonnuclear Energy Research
and Development Act of 1974 with re-
spect to potential Climate Change.
S. 918
At the request of Mr. KERRY, the
name of the Senator from Pennsyl-
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vania [Mr. SANTORUM] was added as a
cosponsor of S. 918, A bill to authorize
the Small Business Administration to
provide financial and business develop-
ment assistance to military reservists’
small business, and for other purposes.
SENATE CONCURRENT RESOLUTION 22
At the request of Mr. DopbD, the name
of the Senator from North Dakota [Mr.
DORGAN] was added as a cosponsor of
Senate Concurrent Resolution 22, a
concurrent resolution expressing the
sense of the Congress with respect to
promoting coverage of individuals
under long-term care insurance.
SENATE RESOLUTION 34
At the request of Mr. TORRICELLI, the
name of the Senator from Idaho [Mr.
CRAPO] was added as a cosponsor of
Senate Resolution 34, a resolution des-
ignating the week beginning April 30,
1999, as ‘*National Youth Fitness
Week.”’
SENATE RESOLUTION 59
At the request of Mr. LAUTENBERG,
the name of the Senator from Con-
necticut [Mr. DobD] was added as a co-
sponsor of Senate Resolution 59, a reso-
lution designating both July 2, 1999,
and July 2, 2000, as ‘““National Literacy
Day.”
SENATE RESOLUTION 71
At the request of Mr. ABRAHAM, the
name of the Senator from Louisiana
[Mr. BREAUX] was added as a cosponsor
of Senate Resolution 71, a resolution
expressing the sense of the Senate re-
jecting a tax increase on investment
income of certain associations.

SENATE RESOLUTION 93—TO REC-
OGNIZE LINCOLN PARK HIGH
SCHOOL FOR ITS EDUCATIONAL
EXCELLENCE, CONGRATULATING
THE FACULTY AND STAFF OF
LINCOLN PARK HIGH SCHOOL
FOR THEIR EFFORTS, AND EN-
COURAGING THE FACULTY,
STAFF, AND STUDENTS OF LIN-
COLN PARK HIGH SCHOOL TO
CONTINUE THEIR GOOD WORK
INTO THE NEXT MILLENNIUM

Mr. DURBIN (for himself and Mr.
FITZGERALD) submitted the following
resolution; which was referred to the

Committee on Health, Education,
Labor, and Pensions:
S. RES. 93

Whereas 1999 marks the centennial anni-
versary of the establishment of Lincoln Park
High School;

Whereas Lincoln Park High School is the
oldest continually operated high school
building in the Chicago Public School Sys-
tem;

Whereas Lincoln Park High School has
been a cornerstone of the community and an
educational leader in Chicago for 100 years;

Whereas over 100,000 students have grad-
uated from Lincoln Park High School, with
85 percent of those students pursuing higher
education;

Whereas throughout its existence, Lincoln
Park High School has created an environ-
ment of academic excellence and has pro-
duced many lllinois State Scholars and Na-
tional Merit Scholars;

Whereas Lincoln Park High School has
been a leader in education, being the first
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school in Illinois to offer the International
Baccalaureate program;

Whereas Lincoln Park High School has
been a racially integrated institution
throughout its 100-year history;

Whereas Lincoln Park High School has
provided stability to the community in
times of need, through World War |, the
Great Depression, World War 11, the Korean
conflict, the civil rights struggle, and the
Vietnam era; and

Whereas Lincoln Park High School is con-
sistently among the top public high schools
in both test scores and other measures of
academic achievement: Now, therefore, be it

Resolved, That the Senate—

(1) recognizes Lincoln Park High School
for its educational excellence;

(2) congratulates the faculty and staff of
Lincoln Park High School for their efforts;
and

(3) encourages the faculty, staff, and stu-
dents of Lincoln Park High School to con-
tinue their good work into the next millen-
num.

SEC. 2. The Secretary of the Senate shall

transmit a copy of this resolution to the
principal of Lincoln Park High School.
e Mr. DURBIN. Mr. President, | rise
today to submit a resolution honoring
the academic achievements and excel-
lence of Lincoln Park High School in
Chicago, lllinois, which is celebrating
its 100th anniversary this year.

Educating America’s youth is a dif-
ficult and often overlooked task. For
the students of today to become the
leaders of tommorrow, education is
critical. It is the foundation on which a
student builds his or her future. With
our ever changing world, education is
the key that unlocks the door of oppor-
tunity. Therefore, it is an honor to ac-
knowledge this institution for its great
service over the last century.

Since 1899, Lincoln Park High School
has been an educational leader in Chi-
cago, maintaining a standard of excel-
lence that should be looked upon as a
model. Furthermore, Lincoln Park
High School has been consistently
among the top public high schools in
test scores and other measures of
achievement, and has been racially in-
tegrated throughout its history.

I am pleased to be joined today by
my colleague from Illinois, Senator
PETER FITZGERALD, in presenting this
resolution recognizing Lincoln Park
High School as a model for educational
institutions throughout the United
States.e®
® Mr. FITZGERALD. Mr. President, It
is my pleasure to recognize an out-
standing public high school in my
home state of illinois. I, along with
Senator Dick DURBIN, want to con-
gratulate Lincoln Park High School, a
public high school in Chicago, lllinois,
on its 100th anniversary this year.

Throughout its history, Lincoln Park
High School has been a model for other
public schools in its single minded pur-
suit of excellence. I’d like to share with
you some of the history of this terrific
school. Lincoln Park is the oldest con-
tinually-used public high school in the
Chicago Public School system. Since
its opening in 1899, more than 100,000
students have passed through the doors
of Lincoln Park High and benefitted
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from the classes and extracurricular
activities offered. Additionally, Lin-
coln Park High has created an atmos-
phere of academic excellence and pro-
duced many lllinois State Scholars and
National Merit Scholars. It is ranked
consistently among the top high
schools in test scores and other meas-
ures of academic achievement. The
school’s strive to excel is readily ap-
parent with the establishment of rig-
orous academic programs such as the
“Access to Excellence’” magnet pro-
gram and the International Bacca-
laureate Program, a program available
only in selected schools. The out-
standing academic success of Lincoln
Park High School prompted President
Ronald Reagan to praise the school
publicly in 1984.

Mr. President, | am pleased to intro-
duce this resolution with my colleague,
Senator DURBIN, and congratulate the
faculty, staff and students who attend
Lincoln Park High School on their
100th anniversary. They should be very
proud of this tremendous accomplish-
ment.e

SENATE RESOLUTION 94—COM-
MENDING THE EFFORTS OF THE
REVEREND JESSE JACKSON TO
SECURE THE RELEASE OF THE
SOLDIERS HELD BY THE FED-
ERAL REPUBLIC OF YUGOSLAVIA

Mr. BYRD (for himself and Mr.
GRAMM) submitted the following reso-
lution; which was ordered held at the
desk until the close of business on May
4, 1999:

S. RES. 94

Whereas on March 31, 1999, Staff Sergeant
Andrew A. Ramirez, Staff Sergeant Chris-
topher J. Stone, and Specialist Steven M.
Gonzales were taken prisoner by the armed
forces of the Federal Republic of Yugoslavia
while on patrol along the Macedonia-Yugo-
slav border;

Whereas Sergeant Ramirez, Sergeant
Stone, and Specialist Gonzales conducted
themselves throughout their ordeal with dig-
nity, patriotism, and faith;

Whereas the Reverend Jesse Jackson led a
delegation of religious leaders to the Federal
Republic of Yugoslavia that succeeded in ne-
gotiating the release of Sergeant Ramirez,
Sergeant Stone, and Specialist Gonzales; and

Whereas the Reverend Jesse Jackson has
previously succeeded in securing the release
of hostages held in Syria, Cuba, and lIraq:
Now, therefore, be it

Resolved, That—

(1) the Senate commends the Reverend
Jesse Jackson for his successful efforts in se-
curing the release of Sergeant Ramirez, Ser-
geant Stone, and Specialist Gonzales, and for
his leadership and actions arising from his
deep faith in God; and

(2) the Senate joins the families of Ser-
geant Ramirez, Sergeant Stone, and Spe-
cialist Gonzales in expressing relief and joy
at their safe release.

SENATE RESOLUTION 95—DESIG-
NATING AUGUST 16, 1999, AS “NA-
TIONAL AIRBORNE DAY’

Mr. THURMOND submitted the fol-
lowing resolution; which was referred
to the Committee on the Judiciary:
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S. REsS. 95

Whereas the Parachute Test Platoon was
authorized by the War Department on June
25, 1940, to experiment with the potential use
of airborne troops;

Whereas the Parachute Test Platoon was
composed of 48 volunteers that began train-
ing in July, 1940;

Whereas the Parachute Test Platoon per-
formed the first official Army parachute
jump on August 16, 1940;

Whereas the success of the Parachute Test
Platoon led to the formation of a large and
successful airborne contingent serving from
World War Il until the present;

Whereas the 11th, 13th, 17th, 82nd, and 101st
Airborne Divisions and the numerous other
regimental and battalion-sized airborne
units were organized following the success of
the Parachute Test Platoon;

Whereas the 501 Parachute Battalion par-
ticipated successfully and valiantly in
achieving victory in World War 11;

Whereas the airborne achievements during
World War Il provided the basis for con-
tinuing the development of a diversified
force of parachute and air assault troops;

Whereas paratroopers, glidermen, and air
assault troops of the United States were and
are proud members of the world’s most ex-
clusive and honorable fraternity, have
earned and wear the “‘Silver Wings of Cour-
age’’, have participated in a total of 93 com-
bat jumps, and have distinguished them-
selves in battle by earning 68 Congressional
medals of Honor, the highest military deco-
ration of the United States, and hundreds of
Distinguished Service Crosses and Silver
Stars;

Whereas these airborne forces have per-
formed in important military and peace-
keeping operations, wherever needed, in
World War 11, Korea, Vietnam, Lebanon,
Sinai, the Dominican Republic, Panama, So-
malia, Haiti, and Bosnia; and

Whereas the Senate joins together with the
airborne community to celebrate August 16,
1999, as ‘“‘National Airborne Day’’: Now,
therefore, be it

Resolved, That the Senate—

(1) designates August 16, 1999, as ‘““National
Airborne Day’’; and

(2) requests that the President issue a
proclamation calling on Federal, State, and
local administrators and the people of the
United States to observe the day with appro-
priate programs, ceremonies, and activities.

Mr. THURMOND. Mr. President, | am
pleased to submit today a Senate reso-
lution proclaiming August 16, 1999 as
“National Airborne Day.”’

On June 25, 1940, the War Department
authorized the Parachusete Test Pla-
toon to experiment with the potential
use of airborne troops. The Parachute
Test Platoon, which was composed of
48 volunteers, performed the first offi-
cial army parachute jump on August
16, 1940. The success of the Platoon led
to the formation of a large and success-
ful airborne contingent that has served
from World War Two unto the present.

The 82d Airborne Division was the
first airborne division to be organized.
In a two-year period during World War
Two, the regiments of the 82d served in
Italy at Anzio, in France at Normandy,
where | landed with them, and at the
Battle of the Bulge.

Other units were subsequently orga-
nized, including the 101st Airborne, and
since their formation airborne forces
have defended American interests all
over the world. They have seen action
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in the Caribbean, Asia, Panama, and in
the Persian Gulf. Airborne units have
earned over 65 Congressional Medals of
Honor, our Nation’s highest military
honor.

These brave soldiers have served our
Nation for over sixty years with dis-
tinction. This resolution recognize the
airborne’s past and present commit-
ment to our country. It is only fitting
that we honor them.

I urge you to join with me in spon-
soring ‘““National Airborne Day’ to ex-
press our support for the members of
the airborne community and also our
gratitude for their tireless commit-
ment to our Nation’s defense and
ideals.

AMENDMENTS SUBMITTED

FINANCIAL SERVICES
MODERNIZATION ACT OF 1999

DASCHLE (AND OTHERS)
AMENDMENT NO. 302

Mr. SARBANES (for Mr. DASCHLE,
for himself, Mr. SARBANES, Mr. DoDD,
Mr. KERRY, Mr. BRYAN, Mr. REED, Mr.
SCHUMER, Mr. BAYH, and Mr. EDWARDS)
proposed an amendment to the bill (S.
900) to enhance competition in the fi-
nancial services industry by providing
a prudenital framework for the affili-
ation of banks, securities firms, insur-
ance companies, and other financial
service providers, and for other pur-
poses; as follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. SHORT TITLE; PURPOSES; TABLE OF
CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the “Financial Services Act of 1999"".

(b) PURPOSES.—The purposes of this Act
are as follows:

(1) To enhance competition in the financial
services industry, in order to foster innova-
tion and efficiency.

(2) To ensure the continued safety and
soundness of depository institutions.

(3) To provide necessary and appropriate
protections for investors and ensure fair and
honest markets in the delivery of financial
services.

(4) To avoid duplicative, potentially con-
flicting, and overly burdensome regulatory
requirements through the creation of a regu-
latory framework for financial holding com-
panies that respects the divergent require-
ments of each of the component businesses of
the holding company, and that is based upon
principles of strong functional regulation
and enhanced regulatory coordination.

(5) To reduce and, to the maximum extent
practicable, to eliminate the legal barriers
preventing affiliation among depository in-
stitutions, securities firms, insurance com-
panies, and other financial service providers
and to provide a prudential framework for
achieving that result.

(6) To enhance the availability of financial
services to citizens of all economic cir-
cumstances and in all geographic areas.

(7) To enhance the competitiveness of
United States financial service providers
internationally.

(8) To ensure compliance by depository in-
stitutions with the provisions of the Commu-
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nity Reinvestment Act of 1977 and enhance

the ability of depository institutions to meet

the capital and credit needs of all citizens
and communities, including underserved
communities and populations.

(c) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; purposes; table of con-

tents.

TITLE I—FACILITATING AFFILIATION
AMONG SECURITIES FIRMS, INSUR-
ANCE COMPANIES, AND DEPOSITORY
INSTITUTIONS

Subtitle A—Affiliations

Sec. 101. Glass-Steagall Act reformed.

Sec. 102. Activity restrictions applicable to
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are not financial holding com-
panies.

Sec. 103. Financial holding companies.

Sec. 104. Operation of State law.

Sec. 105. Mutual bank holding companies
authorized.

Sec. 106. Prohibition on deposit production
offices.

Sec. 107. Clarification of branch closure re-
quirements.

Sec. 108. Amendments relating to limited
purpose banks.

Sec. 109. Reports on ongoing FTC study of
consumer privacy issues.

Sec. 110. GAO study of economic impact on
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small financial institutions.
Subtitle B—Streamlining Supervision of
Financial Holding Companies

Sec. 111. Streamlining financial
company supervision.

Elimination of application require-
ment for financial holding com-
panies.

Authority of State insurance regu-
lator and Securities and Ex-
change Commission.

Prudential safeguards.

Examination of investment compa-
nies.

Limitation on rulemaking, pruden-
tial, supervisory, and enforce-
ment authority of the Board.

Interagency consultation.

Equivalent regulation and super-
vision.

Prohibition on FDIC assistance to
affiliates and subsidiaries.

Subtitle C—Subsidiaries of National Banks

Sec. 121. Subsidiaries of national banks au-
thorized to engage in financial
activities.

holding

Sec. 112.

Sec. 113.

114.
115.

Sec.
Sec.

Sec. 116.

117.
118.

Sec.
Sec.

Sec. 119.

Sec. 122. Subsidiaries of State banks.

Sec. 123. Safety and soundness firewalls be-
tween banks and their financial
subsidiaries.

Sec. 124. Functional regulation.

Sec. 125. Misrepresentations regarding de-
pository institution liability
for obligations of affiliates.

Sec. 126. Repeal of stock loan limit in Fed-

eral Reserve Act.
Subtitle D—Wholesale Financial Holding
Companies; Wholesale Financial Institutions
CHAPTER 1—WHOLESALE FINANCIAL HOLDING
COMPANIES
Sec. 131. Wholesale financial holding compa-
nies established.

Sec. 132. Authorization to release reports.

Sec. 133. Conforming amendments.

CHAPTER 2—WHOLESALE FINANCIAL
INSTITUTIONS

Sec. 136. Wholesale financial institutions.

Subtitle E—Preservation of FTC Authority

Sec. 141. Amendment to the Bank Holding
Company Act of 1956 to modify
notification and post-approval
waiting period for section 3
transactions.
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Sec. 142. Interagency data sharing.
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aries and affiliates.

Sec. 144. Annual GAO report.

Subtitle F—Applying the Principles of Na-
tional Treatment and Equality of Competi-
tive Opportunity to Foreign Banks and
Foreign Financial Institutions

Sec. 151. Applying the principles of national
treatment and equality of com-
petitive opportunity to foreign
banks that are financial hold-
ing companies.

Sec. 152. Applying the principles of national
treatment and equality of com-
petitive opportunity to foreign
banks and foreign financial in-
stitutions that are wholesale fi-
nancial institutions.

Sec. 153. Representative offices.

Subtitle G—Federal Home Loan Bank
System Modernization

Short title.

Definitions.

Savings association membership.

Advances to members; collateral.

Eligibility criteria.

Sec. 166. Management of banks.

Sec. 167. Resolution Funding Corporation.

Subtitle H—Direct Activities of Banks

Sec. 181. Authority of national banks to un-
derwrite certain  municipal
bonds.

Subtitle I—Deposit Insurance Funds

Sec. 186. Study of safety and soundness of
funds.

Sec. 187. Elimination of SAIF and DIF spe-
cial reserves.

Subtitle 3—Effective Date of Title
Sec. 191. Effective date.
TITLE II—FUNCTIONAL REGULATION
Subtitle A—Brokers and Dealers

201. Definition of broker.

202. Definition of dealer.

203. Registration for sales of private se-
curities offerings.

Sales practices and complaint pro-
cedures.

Information sharing.

Definition and treatment of bank-
ing products.

Derivative instrument and quali-
fied investor defined.

Government securities defined.

Sec. 209. Effective date.

Sec. 210. Rule of construction.

Subtitle B—Bank Investment Company
Activities

161.
162.
163.
164.
165.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec. 204.

205.
206.

Sec.
Sec.
Sec. 207.

Sec. 208.

Sec. 211. Custody of investment company as-
sets by affiliated bank.

Sec. 212. Lending to an affiliated investment
company.

Sec. 213. Independent directors.

Sec. 214. Additional SEC disclosure author-
ity.

Sec. 215. Definition of broker under the In-
vestment Company Act of 1940.

Sec. 216. Definition of dealer under the In-
vestment Company Act of 1940.

Sec. 217. Removal of the exclusion from the
definition of investment adviser
for banks that advise invest-
ment companies.

Sec. 218. Definition of broker under the In-
vestment Advisers Act of 1940.

Sec. 219. Definition of dealer under the In-
vestment Advisers Act of 1940.

Sec. 220. Interagency consultation.

Sec. 221. Treatment of bank common trust
funds.

Sec. 222. Investment advisers prohibited
from having controlling inter-
est in registered investment

company.



May 4, 1999

Sec. 223. Conforming change in definition.

Sec. 224. Conforming amendment.

Sec. 225. Effective date.

Subtitle C—Securities and Exchange Com-
mission Supervision of Investment Bank
Holding Companies

Sec. 231. Supervision of investment bank

holding companies by the Secu-
rities and Exchange Commis-
sion.

Subtitle D—Studies

Sec. 241. Study of methods to inform inves-
tors and consumers of unin-
sured products.

Sec. 242. Study of limitation on fees associ-
ated with acquiring financial
products.

TITLE IHI—INSURANCE

Subtitle A—State Regulation of Insurance

Sec. 301. State regulation of the business of
insurance.

Sec. 302. Mandatory insurance licensing re-
quirements.

Sec. 303. Functional regulation of insurance.

Sec. 304. Insurance underwriting in national
banks.

Sec. 305. Title insurance activities of na-
tional banks and their affili-
ates.

Sec. 306. Expedited and equalized dispute
resolution for Federal regu-
lators.

Sec. 307. Consumer protection regulations.

Sec. 308. Certain State affiliation laws pre-
empted for insurance compa-
nies and affiliates.

Sec. 309. Publication of preemption of State
laws.

Subtitle B—National Association of
Registered Agents and Brokers

Sec. 321. State flexibility in multistate li-
censing reforms.

Sec. 322. National Association of Registered
Agents and Brokers.

Sec. 323. Purpose.

Sec. 324. Relationship to the Federal Gov-
ernment.

Sec. 325. Membership.

Sec. 326. Board of Directors.

Sec. 327. Officers.

Sec. 328. Bylaws, rules, and disciplinary ac-
tion.

Sec. 329. Assessments.

Sec. 330. Functions of the NAIC.

Sec. 331. Liability of the Association and the
directors, officers, and employ-
ees of the Association.

Sec. 332. Elimination of NAIC oversight.

Sec. 333. Relationship to State law.

Sec. 334. Coordination with other regulators.

Sec. 335. Judicial review.

Sec. 336. Definitions.

TITLE IV=UNITARY SAVINGS AND LOAN
HOLDING COMPANIES

Sec. 401. Prevention of creation of new sav-
ings and loan holding compa-
nies with commercial affiliates.

Sec. 402. Optional conversion of Federal sav-
ings associations to national
banks.

Sec. 403. Retention of ‘““Federal’’ in name of
converted Federal savings asso-
ciation.

TITLE V—FINANCIAL INFORMATION
ANTI-FRAUD

Sec. 501. Financial information anti-fraud.

Sec. 502. Report to Congress on financial pri-
vacy.

TITLE VI—MISCELLANEOUS

Sec. 601. Grand jury proceedings.

Sec. 602. Sense of the Committee on Bank-
ing, Housing, and Urban Affairs
of the Senate.

Sec. 603. Investments in Government spon-
sored enterprises.

CONGRESSIONAL RECORD —SENATE

Sec. 604. Repeal of savings bank provisions
in the Bank Holding Company
Act of 1956.

Sec. 605. Service of members of the Board of
Governors of the Federal Re-
serve System.

Sec. 606. Provision of technical assistance to
microenterprises.

TITLE I—FACILITATING AFFILIATION
AMONG SECURITIES FIRMS, INSURANCE
COMPANIES, AND DEPOSITORY INSTITU-
TIONS

Subtitle A—Affiliations

SEC. 101. GLASS-STEAGALL ACT REFORMED.

(a) SECTION 20 REPEALED.—Section 20 of the
Banking Act of 1933 (12 U.S.C. 377) (com-
monly referred to as the ‘‘Glass-Steagall
Act”) is repealed.

(b) SECTION 32 REPEALED.—Section 32 of the
Banking Act of 1933 (12 U.S.C. 78) is repealed.
SEC. 102. ACTIVITY RESTRICTIONS APPLICABLE

TO BANK HOLDING COMPANIES
WHICH ARE NOT FINANCIAL HOLD-
ING COMPANIES.

(a) IN GENERAL.—Section 4(c)(8) of the
Bank Holding Company Act of 1956 (12 U.S.C.
1843(c)(8)) is amended to read as follows:

‘“(8) shares of any company the activities
of which had been determined by the Board
by regulation under this paragraph as of the
day before the date of enactment of the Fi-
nancial Services Act of 1999, to be so closely
related to banking as to be a proper incident
thereto (subject to such terms and condi-
tions contained in such regulation, unless
modified by the Board);”’.

(b) CONFORMING CHANGES TO OTHER STAT-
UTES.—

(1) AMENDMENT TO THE BANK HOLDING COM-
PANY ACT AMENDMENTS OF 1970.—Section 105 of
the Bank Holding Company Act Amend-
ments of 1970 (12 U.S.C. 1850) is amended by
striking *‘, to engage directly or indirectly in
a nonbanking activity pursuant to section 4
of such Act,”’.

(2) AMENDMENT TO THE BANK SERVICE COM-
PANY ACT.—Section 4(f) of the Bank Service
Company Act (12 U.S.C. 1864(f)) is amended
by striking the period and adding at the end
the following: “‘as of the day before the date
of enactment of the Financial Services Act
of 1999.”.

SEC. 103. FINANCIAL HOLDING COMPANIES.

The Bank Holding Company Act of 1956 is
amended by inserting after section 5 (12
U.S.C. 1844) the following new section:

“SEC. 6. FINANCIAL HOLDING COMPANIES.

‘““(a) FINANCIAL HOLDING COMPANY DE-
FINED.—For purposes of this section, the
term ‘financial holding company’ means a
bank holding company which meets the re-
quirements of subsection (b).

““(b) ELIGIBILITY REQUIREMENTS FOR FINAN-
CIAL HOLDING COMPANIES.—

“(1) IN GENERAL.—NoO bank holding com-
pany may engage in any activity or directly
or indirectly acquire or retain shares of any
company under this section unless the bank
holding company meets the following re-
quirements:

“(A) All of the subsidiary depository insti-
tutions of the bank holding company are
well capitalized.

““(B) All of the subsidiary depository insti-
tutions of the bank holding company are
well managed.

““(C) All of the subsidiary depository insti-
tutions of the bank holding company have
achieved a rating of ‘satisfactory record of
meeting community credit needs’, or better,
at the most recent examination of each such
institution under the Community Reinvest-
ment Act of 1977.

‘(D) The company has filed with the Board
a declaration that the company elects to be
a financial holding company and certifying
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that the company meets the requirements of
subparagraphs (A) through (C).

““(2) FOREIGN BANKS AND COMPANIES.—For
purposes of paragraph (1), the Board shall es-
tablish and apply comparable capital and
other operating standards to a foreign bank
that operates a branch or agency or owns or
controls a bank or commercial lending com-
pany in the United States, and any company
that owns or controls such foreign bank, giv-
ing due regard to the principle of national
treatment and equality of competitive op-
portunity.

““(8) LIMITED EXCLUSIONS FROM COMMUNITY
NEEDS REQUIREMENTS FOR NEWLY ACQUIRED
DEPOSITORY INSTITUTIONS.—

“(A) IN GENERAL.—If the requirements of
subparagraph (B) are met, any depository in-
stitution acquired by a bank holding com-
pany during the 24-month period preceding
the submission of a declaration under para-
graph (1)(D) and any depository institution
acquired after the submission of such dec-
laration may be excluded for purposes of
paragraph (1)(C) until the later of—

‘(i) the end of the 24-month period begin-
ning on the date the acquisition of the depos-
itory institution by such company is con-
summated; or

““(ii) the date of completion of the first ex-
amination of such depository institution
under the Community Reinvestment Act of
1977 which is conducted after the date of the
acquisition of the depository institution.

“(B) REQUIREMENTS.—The requirements of
this subparagraph are met with respect to
any bank holding company referred to in
subparagraph (A) if—

‘(i) the bank holding company has sub-
mitted an affirmative plan to the appro-
priate Federal banking agency to take such
action as may be necessary in order for such
institution to achieve a rating of ‘satisfac-
tory record of meeting community credit
needs’, or better, at the next examination of
the institution under the Community Rein-
vestment Act of 1977; and

‘(i) the plan has been approved by such
agency.

““(c) ENGAGING IN ACTIVITIES THAT ARE FI-
NANCIAL IN NATURE.—

“1) FINANCIAL ACTIVITIES.—Notwith-
standing section 4(a), a financial holding
company and a wholesale financial holding
company may engage in any activity, and
acquire and retain the shares of any com-
pany engaged in any activity, that the Board
and the Secretary of the Treasury have
jointly determined, pursuant to paragraph
(2) (by regulation or order), to be financial in
nature or incidental to such financial activi-
ties.

““(2) FACTORS TO BE CONSIDERED.—In deter-
mining whether an activity is financial in
nature or incidental to financial activities,
the Board and the Secretary of the Treasury
shall take into account—

““(A) the purposes of this Act and the Fi-
nancial Services Act of 1999;

“(B) changes or reasonably expected
changes in the marketplace in which bank
holding companies compete;

“(C) changes or reasonably expected
changes in the technology for delivering fi-
nancial services; and

‘(D) whether such activity is necessary or
appropriate to allow bank holding companies
to—

‘(i) compete effectively with any company
seeking to provide financial services in the
United States;

““(ii) use any available or emerging techno-
logical means, including any application
necessary to protect the security or efficacy
of systems for the transmission of data or fi-
nancial transactions, in providing financial
services; and
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“(iii) offer customers any available or
emerging technological means for using fi-
nancial services.

““(8) ACTIVITIES THAT ARE FINANCIAL IN NA-
TURE.—The following activities shall be con-
sidered to be financial in nature:

“(A) Lending, exchanging, transferring, in-
vesting for others, or safeguarding money or
securities.

“(B) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, illness,
disability, or death, or providing and issuing
annuities, and acting as principal, agent, or
broker for purposes of the foregoing.

“(C) Providing financial, investment, or
economic advisory services, including advis-
ing an investment company (as defined in
section 3 of the Investment Company Act of
1940).

“(D) Issuing or selling instruments rep-
resenting interests in pools of assets permis-
sible for a bank to hold directly.

“(E) Underwriting, dealing in, or making a
market in securities.

“(F) Engaging in any activity that the
Board has determined, by order or regulation
that is in effect on the date of enactment of
the Financial Services Act of 1999, to be so
closely related to banking or managing or
controlling banks as to be a proper incident
thereto (subject to the same terms and con-
ditions contained in such order or regula-
tion, unless modified by the Board).

“(G) Engaging, in the United States, in
any activity that—

“(i) a bank holding company may engage
in outside the United States; and

““(ii) the Board has determined, under regu-
lations issued pursuant to section 4(c)(13) of
this Act (as in effect on the day before the
date of enactment of the Financial Services
Act of 1999) to be usual in connection with
the transaction of banking or other financial
operations abroad.

““(H) Directly or indirectly acquiring or
controlling, whether as principal, on behalf
of 1 or more entities (including entities,
other than a depository institution, that the
bank holding company controls) or other-
wise, shares, assets, or ownership interests
(including without limitation debt or equity
securities, partnership interests, trust cer-
tificates or other instruments representing
ownership) of a company or other entity,
whether or not constituting control of such
company or entity, engaged in any activity
not authorized pursuant to this section if—

‘(i) the shares, assets, or ownership inter-
ests are not acquired or held by a depository
institution;

“(ii) such shares, assets, or ownership in-
terests are acquired and held by a securities
affiliate or an affiliate thereof as part of a
bona fide underwriting or merchant banking
activity, including investment activities en-
gaged in for the purpose of appreciation and
ultimate resale or disposition of the invest-
ment;

“(iii) such shares, assets, or ownership in-
terests are held only for such a period of
time as will permit the sale or disposition
thereof on a reasonable basis consistent with
the nature of the activities described in
clause (ii); and

““(iv) during the period such shares, assets,
or ownership interests are held, the bank
holding company does not actively partici-
pate in the day to day management or oper-
ation of such company or entity, except inso-
far as necessary to achieve the objectives of
clause (ii).

“(l) Directly or indirectly acquiring or
controlling, whether as principal, on behalf
of 1 or more entities (including entities,
other than a depository institution or sub-
sidiary of a depository institution, that the
bank holding company controls) or other-
wise, shares, assets, or ownership interests
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(including without limitation debt or equity
securities, partnership interests, trust cer-
tificates or other instruments representing
ownership) of a company or other entity,
whether or not constituting control of such
company or entity, engaged in any activity
not authorized pursuant to this section if—

‘(i) the shares, assets, or ownership inter-
ests are not acquired or held by a depository
institution or a subsidiary of a depository in-
stitution;

‘(i) such shares, assets, or ownership in-
terests are acquired and held by an insurance
company that is predominantly engaged in
underwriting life, accident and health, or
property and casualty insurance (other than
credit-related insurance);

““(iii) such shares, assets, or ownership in-
terests represent an investment made in the
ordinary course of business of such insurance
company in accordance with relevant State
law governing such investments; and

““(iv) during the period such shares, assets,
or ownership interests are held, the bank
holding company does not directly or indi-
rectly participate in the day-to-day manage-
ment or operation of the company or entity
except insofar as necessary to achieve the
objectives of clauses (ii) and (iii).

““(4) ACTIONS REQUIRED.—

““(A) REGULATION OF MERCHANT BANKING.—
The Board may prescribe regulations and
issue interpretations to implement para-
graph (3)(H).

‘“(B) REGULATION OF OTHER ACTIVITIES.—
The Board and the Secretary of the
Treasury—

“(i) may jointly prescribe regulations and
issue interpretations under paragraph (3),
other than subparagraph (H); and

““(ii) shall jointly define, by regulation, ac-
tivities described in paragraph (5), to the ex-
tent that they are consistent with the pur-
poses of this Act, as financial in nature or
incidental to activities that are financial in
nature.

““(5) ACTIVITIES DESCRIBED.—The activities
described in this paragraph are—

“(A) lending, exchanging, transferring, in-
vesting for others, or safeguarding financial
assets other than money or securities;

‘“(B) providing any device or other instru-
mentality for transferring money or other fi-
nancial assets; and

““(C) arranging, effecting, or facilitating fi-
nancial transactions for the account of third
parties.

‘(6) POST-CONSUMMATION NOTIFICATION.—

“(A) IN GENERAL.—A financial holding
company and a wholesale financial holding
company that acquires any company, or
commences any activity, pursuant to this
subsection shall provide written notice to
the Board describing the activity com-
menced or conducted by the company ac-
quired no later than 30 calendar days after
commencing the activity or consummating
the acquisition.

‘“(B) APPROVAL NOT REQUIRED FOR CERTAIN
FINANCIAL ACTIVITIES.—EXxcept as provided in
section 4(j) with regard to the acquisition of
a savings association or in paragraph (7) of
this subsection, a financial holding company
and a wholesale financial holding company
may commence any activity, or acquire any
company, pursuant to paragraph (3) or any
regulation prescribed or order issued under
paragraph (4), without prior approval of the
Board.

““(7) NOTICE REQUIRED FOR LARGE COMBINA-
TIONS.—

“(A) IN GENERAL.—No financial holding
company or wholesale financial holding com-
pany shall directly or indirectly acquire, and
no company that becomes a financial hold-
ing company or a wholesale financial holding
company shall directly or indirectly acquire
control of, any company in the United
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States, including through merger, consolida-
tion, or other type of business combination,
that—

“(i) is engaged in activities permitted
under this subsection or subsection (g); and

““(ii) has consolidated total assets in excess
of $40,000,000,000,
unless such holding company has provided
notice to the Board, not later than 60 days
prior to such proposed acquisition or prior to
becoming a financial holding company or
wholesale financial holding company, and
during that time period, or such longer time
period not exceeding an additional 60 days,
as established by the Board, the Board has
not issued a notice disapproving the pro-
posed acquisition or retention.

““(B) FACTORS FOR CONSIDERATION.—INn re-
viewing any prior notice filed under this
paragraph, the Board shall take into
consideration—

‘(i) whether the company is in compliance
with all applicable criteria set forth in sub-
section (b) and the provisions of subsection
(d);

“(if) whether the proposed combination
represents an undue aggregation of re-
sources;

“(iii) whether the proposed combination
poses a risk to the deposit insurance system,;

“(iv) whether the proposed combination
poses a risk to State insurance guaranty
funds;

““(v) whether the proposed combination can
reasonably be expected to be in the best in-
terests of depositors or policyholders of the
respective entities; and

““(vi) whether the proposed transaction can
reasonably be expected to produce benefits
to the public.

“(C) REQUIRED INFORMATION.—The Board
may disapprove any prior notice filed under
this paragraph if the company submitting
such notice neglects, fails, or refuses to fur-
nish to the Board all relevant information
required by the Board.

‘“(D) SOLICITATION OF VIEWS OF OTHER SU-
PERVISORY AGENCIES.—

“(i) IN GENERAL.—Upon receiving a prior
notice under this paragraph, in order to pro-
vide for the submission of their views and
recommendations, the Board shall give no-
tice of the proposal to—

“(1) the appropriate Federal banking agen-
cy of any bank involved;

“(I11) the appropriate functional regulator
of any functionally regulated nondepository
institution (as defined in section 5(c)(1)(C))
involved; and

“(111) the Secretary of the Treasury, the
Department of Justice, and the Federal
Trade Commission.

“(ii) TIMING.—The views and recommenda-
tions of any agency provided notice under
this paragraph shall be submitted to the
Board not later than 30 calendar days after
the date on which notice to the agency was
given, unless the Board determines that an-
other shorter time period is appropriate.

““(d) PROVISIONS APPLICABLE TO FINANCIAL
HOLDING COMPANIES THAT FAIL TO MEET RE-
QUIREMENTS.—

“(1) IN GENERAL.—If a financial holding
company is not in compliance with the re-
quirements of subparagraph (A), (B), (C), or
(D) of subsection (b)(1), the appropriate Fed-
eral banking agency of the subsidiary deposi-
tory institution shall notify the Board which
shall give notice of such finding to the com-
pany.

““(2) AGREEMENT TO CORRECT CONDITIONS RE-
QUIRED.—

“(A) IN GENERAL.—Not later than 45 days
after receipt by a financial holding company
of a notice given under paragraph (1) (or such
additional period as the Board may permit),
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the company and any relevant depository in-
stitution shall execute an agreement accept-
able to the Board and the appropriate Fed-
eral banking agency to comply with the re-
quirements applicable to a financial holding
company.

““(B) CERTAIN FAILURES TO COMPLY.—A fi-
nancial holding company shall not be re-
quired to divest any company held, or termi-
nate any activity conducted pursuant to,
subsection (c) solely because of a failure to
comply with subsection (b)(1)(C).

““(3) BOARD MAY IMPOSE LIMITATIONS.—Until
the conditions described in a notice to a fi-
nancial holding company under paragraph (1)
are corrected—

“(A) the Board may impose such limita-
tions on the conduct or activities of the com-
pany or any affiliate of the company (other
than a depository to institution or a sub-
sidiary of a depository institution) as the
Board determines to be appropriate under
the circumstances; and

““(B) the appropriate Federal banking agen-
cy may impose such limitations on the con-
duct or activities of an affiliated depository
institution or subsidiary of a depository in-
stitution as the appropriate Federal banking
agency determines to be appropriate under
the circumstances.

““(4) FAILURE TO CORRECT.—If, after receiv-
ing a notice under paragraph (1), a financial
holding company or a depository institution
affiliate of such company does not—

“(A) execute and implement an agreement
in accordance with paragraph (2);

“(B) comply with any limitations imposed
under paragraph (3);

“(C) in the case of a notice of failure to
comply with subsection (b)(1)(A), restore
each depository institution subsidiary to
well capitalized status before the end of the
180-day period beginning on the date such no-
tice is received by the company (or such
other period permitted by the Board); or

“(D) in the case of a notice of failure to
comply with subparagraph (B) or (C) of sub-
section (b)(1), restore compliance with any
such subparagraph on or before the date on
which the next examination of the deposi-
tory institution subsidiary is completed or
by the end of such other period as the Board
determines to be appropriate,
the Board may require such company, under
such terms and conditions as may be im-
posed by the Board and subject to such ex-
tension of time as may be granted in the
Board’s discretion, to divest control of any
depository institution subsidiary or, at the
election of the financial holding company,
instead to cease to engage in any activity
conducted by such company or its subsidi-
aries pursuant to this section.

““(5) CONSULTATION.—INn taking any action
under this subsection, the Board shall con-
sult with all relevant Federal and State reg-
ulatory agencies.

‘‘(e) SAFEGUARDS FOR BANK SUBSIDIARIES.—
A financial holding company shall assure
that—

““(1) the procedures of the holding company
for identifying and managing financial and
operational risks within the company, and
the subsidiaries of such company, adequately
protect the subsidiaries of such company
which are insured depository institutions
from such risks;

“(2) the holding company has reasonable
policies and procedures to preserve the sepa-
rate corporate identity and limited liability
of such company and the subsidiaries of such
company, for the protection of the com-
pany’s subsidiary insured depository institu-
tions; and

“(3) the holding company complies with
this section.

“(f) AUTHORITY TO RETAIN LIMITED NON-
FINANCIAL ACTIVITIES AND AFFILIATIONS.—
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“(1) IN GENERAL.—Notwithstanding section
4(a), a company that is not a bank holding
company or a foreign bank (as defined in sec-
tion 1(b)(7) of the International Banking Act
of 1978) and becomes a financial holding com-
pany after the date of enactment of the Fi-
nancial Services Act of 1999 may continue to
engage in any activity and retain direct or
indirect ownership or control of shares of a
company engaged in any activity if—

““(A) the holding company lawfully was en-
gaged in the activity or held the shares of
such company on September 30, 1997;

‘“(B) the holding company is predomi-
nantly engaged in financial activities as de-
fined in paragraph (2); and

““(C) the company engaged in such activity
continues to engage only in the same activi-
ties that such company conducted on Sep-
tember 30, 1997, and other activities permis-
sible under this Act.

‘“(2) PREDOMINANTLY FINANCIAL.—For pur-
poses of this subsection, a company is pre-
dominantly engaged in financial activities if
the annual gross revenues derived by the
holding company and all subsidiaries of the
holding company (excluding revenues de-
rived from subsidiary depository institu-
tions), on a consolidated basis, from engag-
ing in activities that are financial in nature
or are incidental to activities that are finan-
cial in nature under subsection (c) represent
at least 85 percent of the consolidated annual
gross revenues of the company.

*“(3) NO EXPANSION OF GRANDFATHERED COM-
MERCIAL ACTIVITIES THROUGH MERGER OR CON-
SOLIDATION.—A financial holding company
that engages in activities or holds shares
pursuant to this subsection, or a subsidiary
of such financial holding company, may not
acquire, in any merger, consolidation, or
other type of business combination, assets of
any other company which is engaged in any
activity which the Board has not determined
to be financial in nature or incidental to ac-
tivities that are financial in nature under
subsection (c).

‘“(4) CONTINUING REVENUE LIMITATION ON
GRANDFATHERED COMMERCIAL ACTIVITIES.—
Notwithstanding any other provision of this
subsection, a financial holding company may
continue to engage in activities or hold
shares in companies pursuant to this sub-
section only to the extent that the aggregate
annual gross revenues derived from all such
activities and all such companies does not
exceed 15 percent of the consolidated annual
gross revenues of the financial holding com-
pany (excluding revenues derived from sub-
sidiary depository institutions).

““(5) CROSS MARKETING RESTRICTIONS APPLI-
CABLE TO COMMERCIAL ACTIVITIES.—A deposi-
tory institution controlled by a financial
holding company shall not—

““(A) offer or market, directly or through
any arrangement, any product or service of a
company whose activities are conducted or
whose shares are owned or controlled by the
financial holding company pursuant to this
subsection or subparagraph (H) or (1) of sub-
section (c)(3); or

““(B) permit any of its products or services
to be offered or marketed, directly or
through any arrangement, by or through any
company described in subparagraph (A).

““(6) TRANSACTIONS WITH NONFINANCIAL AF-
FILIATES.—AnN insured depository institution
controlled by a financial holding company or
wholesale financial holding company may
not engage in a covered transaction (as de-
fined by section 23A(b)(7) of the Federal Re-
serve Act) with any affiliate controlled by
the company pursuant to section 10(c), this
subsection, or subparagraph (H) or (I) of sub-
section (c)(3).

““(7) SUNSET OF GRANDFATHER.—A financial
holding company engaged in any activity, or
retaining direct or indirect ownership or
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control of shares of a company, pursuant to
this subsection, shall terminate such activ-
ity and divest ownership or control of the
shares of such company before the end of the
10-year period beginning on the date of en-
actment of the Financial Services Act of
1999. The Board may, upon application by a
financial holding company, extend such 10-
year period by a period not to exceed an ad-
ditional 5 years if such extension would not
be detrimental to the public interest.

““(g) DEVELOPING ACTIVITIES.—A financial
holding company and a wholesale financial
holding company may engage directly or in-
directly, or acquire shares of any company
engaged, in any activity that the Board has
not determined to be financial in nature or
incidental to financial activities under sub-
section (c) if—

‘(1) the holding company reasonably con-
cludes that the activity is financial in na-
ture or incidental to financial activities;

““(2) the gross revenues from all activities
conducted under this subsection represent
less than 5 percent of the consolidated gross
revenues of the holding company;

““(3) the aggregate total assets of all com-
panies the shares of which are held under
this subsection do not exceed 5 percent of the
holding company’s consolidated total assets;

‘“(4) the total capital invested in activities
conducted under this subsection represents
less than 5 percent of the consolidated total
capital of the holding company;

““(5) the Board has not determined that the
activity is not financial in nature or inci-
dental to financial activities under sub-
section (c);

*“(6) the holding company is not required to
provide prior written notice of the trans-
action to the Board under subsection (c)(6);
and

““(7) the holding company provides written
notification to the Board describing the ac-
tivity commenced or conducted by the com-
pany acquired no later than 10 business days
after commencing the activity or consum-
mating the acquisition.

““(h) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

“(1) WELL CAPITALIZED.—The term ‘well
capitalized’ has the same meaning as in sec-
tion 38 of the Federal Deposit Insurance Act.
For purposes of this section, the appropriate
Federal banking agency shall have exclusive
jurisdiction to determine whether an deposi-
tory institution is well capitalized.

““(2) WELL MANAGED.—

“(A) IN GENERAL.—The term ‘well
aged’ means—

‘(i) in the case of an depository institution
that has been examined, unless otherwise de-
termined in writing by the appropriate Fed-
eral banking agency, the achievement of—

“(I) a composite rating of 1 or 2 under the
Uniform Financial Institutions Rating Sys-
tem (or an equivalent rating under an equiv-
alent rating system) in connection with the
most recent examination or subsequent re-
view of the depository institution; and

“(11) at least a rating of 2 for management,
if that rating is given; or

“(ii) in the case of an depository institu-
tion that has not been examined, the exist-
ence and use of such managerial resources as
the appropriate Federal banking agency de-
termines are satisfactory.

““(B) EXISTING JURISDICTION PRESERVED.—
For purposes of this section, the appropriate
Federal banking agency shall have exclusive
jurisdiction to determine whether a deposi-
tory institution is well managed.”.

man-

SEC. 104. OPERATION OF STATE LAW.

(a) AFFILIATIONS.—
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(1) IN GENERAL.—Except as provided in
paragraph (2), no State may, by statute, reg-
ulation, order, interpretation, or other ac-
tion, prevent or restrict an insured deposi-
tory institution or wholesale financial insti-
tution, or a subsidiary or affiliate thereof,
from being affiliated directly or indirectly or
associated with any person or entity, as au-
thorized or permitted by this Act or any
other provision of Federal law.

(2) INSURANCE.—With respect to affiliations
between insured depository institutions or
wholesale financial institutions, or any sub-
sidiary or affiliate thereof, and persons or
entities engaged in the business of insurance,
paragraph (1) does not prohibit any State
from—

(A) requiring any person or entity that
proposes to acquire control of an entity that
is engaged in the business of insurance and
domiciled in that State (hereafter in this
subparagraph referred to as the ““insurer’’) to
furnish to the insurance regulatory author-
ity of that State, not later than 60 days be-
fore the effective date of the proposed
acquisition—

(i) the name and address of each person by
whom, or on whose behalf, the affiliation re-
ferred to in this subparagraph is to be ef-
fected (hereafter in this subparagraph re-
ferred to as the ‘“‘acquiring party’’);

(i) if the acquiring party is an individual,
his or her principal occupation and all of-
fices and positions held during the 5 years
preceding the date of notification, and any
conviction of crimes other than minor traffic
violations during the 10 years preceding the
date of notification;

(iii) if the acquiring party
individual—

(1) a report of the nature of its business op-
erations during the 5 years preceding the
date of notification, or for such shorter pe-
riod as such person and any predecessors
thereof shall have been in existence;

(1) an informative description of the busi-
ness intended to be done by the acquiring
party and any subsidiary thereof; and

(1) a list of all individuals who are, or
who have been selected to become, directors
or executive officers of the acquiring party
or who perform, or will perform, functions
appropriate to such positions, including, for
each such individual, the information re-
quired by clause (ii);

(iv) the source, nature, and amount of the
consideration used, or to be used, in effecting
the merger or other acquisition of control, a
description of any transaction wherein funds
were, or are to be, obtained for any such pur-
pose, and the identity of persons furnishing
such consideration, except that, if a source
of such consideration is a loan made in the
lender’s ordinary course of business, the
identity of the lender shall remain confiden-
tial if the person filing such statement so re-
quests;

(v) fully audited financial information as
to the earnings and financial condition of
each acquiring party for the 5 fiscal years
preceding the date of notification of each
such acquiring party, or for such lesser pe-
riod as such acquiring party and any prede-
cessors thereof shall have been in existence,
and similar unaudited information as of a
date not earlier than 90 days before the date
of notification, except that, in the case of an
acquiring party that is an insurer actively
engaged in the business of insurance, the fi-
nancial statements of such insurer need not
be audited, but such audit may be required if
the need therefor is determined by the insur-
ance regulatory authority of the State;

(vi) any plans or proposals that each ac-
quiring party may have to liquidate such in-
surer, to sell its assets, or to merge or con-
solidate it with any person or to make any

is not an
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other material change in its business or cor-
porate structure or management;

(vii) the number of shares of any security
of the insurer that each acquiring party pro-
poses to acquire, the terms of any offer, re-
quest, invitation, agreement, or acquisition,
and a statement as to the method by which
the fairness of the proposal was arrived at;

(viii) the amount of each class of any secu-
rity of the insurer that is beneficially owned
or concerning which there is a right to ac-
quire beneficial ownership by each acquiring
party;

(ix) a full description of any contracts, ar-
rangements, or understandings with respect
to any security of the insurer in which any
acquiring party is involved, including trans-
fer of any of the securities, joint ventures,
loan or option arrangements, puts or calls,
guarantees of loans, guarantees against loss
or guarantees of profits, division of losses or
profits, or the giving or withholding of prox-
ies, and identification of the persons with
whom such contracts, arrangements, or un-
derstandings have been entered into;

(X) a description of the purchase of any se-
curity of the insurer during the 12-month pe-
riod preceding the date of notification by
any acquiring party, including the dates of
purchase, names of the purchasers, and con-
sideration paid, or agreed to be paid, there-
for;

(xi) a description of any recommendations
to purchase any security of the insurer made
during the 12-month period preceding the
date of notification by any acquiring party
or by any person based upon interviews or at
the suggestion of such acquiring party;

(xii) copies of all tender offers for, requests
or invitations for tenders of, exchange offers
for and agreements to acquire or exchange
any securities of the insurer and, if distrib-
uted, of additional soliciting material relat-
ing thereto; and

(xiii) the terms of any agreement, con-
tract, or understanding made with any
broker-dealer as to solicitation of securities
of the insurer for tender and the amount of
any fees, commissions, or other compensa-
tion to be paid to broker-dealers with regard
thereto;

(B) requiring an entity that is acquiring
control of an entity that is engaged in the
business of insurance and domiciled in that
State to maintain or restore the capital re-
quirements of that insurance entity to the
level required under the capital regulations
of general applicability in that State to
avoid the requirement of preparing and filing
with the insurance regulatory authority of
that State a plan to increase the capital of
the entity, except that any determination by
the State insurance regulatory authority
with respect to such requirement shall be
made not later than 60 days after the date of
notification under subparagraph (A);

(C) taking actions with respect to the re-
ceivership or conservatorship of any insur-
ance company; or

(D) restricting a change in the ownership
of stock in an insurance company, or a com-
pany formed for the purpose of controlling
such insurance company, for a period of not
more than 3 years beginning on the date of
the conversion of such company from mutual
to stock form.

(3) PRESERVATION OF STATE ANTITRUST AND
GENERAL CORPORATE LAWS.—

(A) IN GENERAL.—Nothing in paragraph (1)
shall be construed as affecting State laws,
regulations, orders, interpretations, or other
actions of general applicability relating to
the governance of corporations, partner-
ships, limited liability companies or other
business associations incorporated or formed
under the laws of that State or domiciled in
that State, or the applicability of the anti-

May 4, 1999

trust laws of any State or any State law that
is similar to the antitrust laws.

(B) DEFINITION.—For purposes of this para-
graph, the term ‘“‘antitrust laws’ has the
same meaning as in subsection (a) of the
first section of the Clayton Act, and includes
section 5 of the Federal Trade Commission
Act to the extent that such section 5 relates
to unfair methods of competition.

(b) ACTIVITIES.—

(1) IN GENERAL.—Except as provided in
paragraph (3), and except with respect to in-
surance sales, solicitation, and cross mar-
keting activities, which shall be governed by
paragraph (2), no State may, by statute, reg-
ulation, order, interpretation, or other ac-
tion, prevent or restrict an insured deposi-
tory institution, wholesale financial institu-
tion, or subsidiary or affiliate thereof from
engaging directly or indirectly, either by
itself or in conjunction with a subsidiary, af-
filiate, or any other entity or person, in any
activity authorized or permitted under this
Act.

(2) INSURANCE SALES.—

(A) IN GENERAL.—INn accordance with the
legal standards for preemption set forth in
the decision of the Supreme Court of the
United States in Barnett Bank of Marion
County N.A. v. Nelson, 116 S. Ct. 1103 (1996),
no State may, by statute, regulation, order,
interpretation, or other action, prevent or
significantly interfere with the ability of an
insured depository institution or wholesale
financial institution, or a subsidiary or affil-
iate thereof, to engage, directly or indi-
rectly, either by itself or in conjunction with
a subsidiary, affiliate, or any other party, in
any insurance sales, solicitation, or cross-
marketing activity.

(B) CERTAIN STATE LAWS PRESERVED.—NoOt-
withstanding subparagraph (A), a State may
impose any of the following restrictions, or
restrictions which are substantially the
same as, but no more burdensome or restric-
tive than, those in each of the following
clauses:

(i) Restrictions prohibiting the rejection of
an insurance policy solely because the policy
has been issued or underwritten by any per-
son who is not associated with such insured
depository institution or wholesale financial
institution, or any subsidiary or affiliate
thereof, when such insurance is required in
connection with a loan or extension of cred-
it.

(i) Restrictions prohibiting a requirement
for any debtor, insurer, or insurance agent or
broker to pay a separate charge in connec-
tion with the handling of insurance that is
required in connection with a loan or other
extension of credit or the provision of an-
other traditional banking product, unless
such charge would be required when the in-
sured depository institution or wholesale fi-
nancial institution, or any subsidiary or af-
filiate thereof, is the licensed insurance
agent or broker providing the insurance.

(iii) Restrictions prohibiting the use of any
advertisement or other insurance pro-
motional material by an insured depository
institution or wholesale financial institu-
tion, or any subsidiary or affiliate thereof,
that would cause a reasonable person to be-
lieve mistakenly that—

(1) a State or the Federal Government is
responsible for the insurance sales activities
of, or stands behind the credit of, the institu-
tion, affiliate, or subsidiary; or

(I1) a State, or the Federal Government
guarantees any returns on insurance prod-
ucts, or is a source of payment on any insur-
ance obligation of or sold by the institution,
affiliate, or subsidiary.

(iv) Restrictions prohibiting the payment
or receipt of any commission or brokerage
fee or other valuable consideration for serv-
ices as an insurance agent or broker to or by
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any person, unless such person holds a valid
State license regarding the applicable class
of insurance at the time at which the serv-
ices are performed, except that, in this
clause, the term ‘‘services as an insurance
agent or broker’ does not include a referral
by an unlicensed person of a customer or po-
tential customer to a licensed insurance
agent or broker that does not include a dis-
cussion of specific insurance policy terms
and conditions.

(v) Restrictions prohibiting any compensa-
tion paid to or received by any individual
who is not licensed to sell insurance, for the
referral of a customer that seeks to pur-
chase, or seeks an opinion or advice on, any
insurance product to a person that sells or
provides opinions or advice on such product,
based on the purchase of insurance by the
customer.

(vi) Restrictions prohibiting the release of
the insurance information of a customer (de-
fined as information concerning the pre-
miums, terms, and conditions of insurance
coverage, including expiration dates and
rates, and insurance claims of a customer
contained in the records of the insured de-
pository institution or wholesale financial
institution, or a subsidiary or affiliate there-
of) to any person or entity other than an of-
ficer, director, employee, agent, subsidiary,
or affiliate of an insured depository institu-
tion or a wholesale financial institution, for
the purpose of soliciting or selling insurance,
without the express consent of the customer,
other than a provision that prohibits—

(1) a transfer of insurance information to
an unaffiliated insurance company, agent, or
broker in connection with transferring insur-
ance in force on existing insureds of the in-
sured depository institution or wholesale fi-
nancial institution, or subsidiary or affiliate
thereof, or in connection with a merger with
or acquisition of an unaffiliated insurance
company, agent, or broker; or

(1) the release of information as otherwise
authorized by State or Federal law.

(vii) Restrictions prohibiting the use of
health information obtained from the insur-
ance records of a customer for any purpose,
other than for its activities as a licensed
agent or broker, without the express consent
of the customer.

(viil) Restrictions prohibiting the exten-
sion of credit or any product or service that
is equivalent to an extension of credit, lease
or sale of property of any kind, or furnishing
of any services, or fixing or varying the con-
sideration for any of the foregoing, on the
condition or requirement that the customer
obtain insurance from the insured depository
institution, wholesale financial institution,
a subsidiary or affiliate thereof, or a par-
ticular insurer, agent, or broker, other than
a prohibition that would prevent any insured
depository institution or wholesale financial
institution, or any subsidiary or affiliate
thereof—

(I) from engaging in any activity that
would not violate section 106 of the Bank
Holding Company Act Amendments of 1970,
as interpreted by the Board of Governors of
the Federal Reserve System; or

(I1) from informing a customer or prospec-
tive customer that insurance is required in
order to obtain a loan or credit, that loan or
credit approval is contingent upon the pro-
curement by the customer of acceptable in-
surance, or that insurance is available from
the insured depository institution or whole-
sale financial institution, or any subsidiary
or affiliate thereof.

(ix) Restrictions requiring, when an appli-
cation by a consumer for a loan or other ex-
tension of credit from an insured depository
institution or wholesale financial institution
is pending, and insurance is offered or sold to
the consumer or is required in connection
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with the loan or extension of credit by the
insured depository institution or wholesale
financial institution, or any subsidiary or af-
filiate thereof, that a written disclosure be
provided to the consumer (or prospective
customer) indicating that his or her choice
of an insurance provider will not affect the
credit decision or credit terms in any way,
except that the insured depository institu-
tion or wholesale financial institution may
impose reasonable requirements concerning
the creditworthiness of the insurance pro-
vider and scope of coverage chosen.

(X) Restrictions requiring clear and con-
spicuous disclosure, in writing, where prac-
ticable, to the customer prior to the sale of
any insurance policy that such policy—

(1) is not a deposit;

(I1) is not insured by the Federal Deposit
Insurance Corporation;

(1) is not guaranteed by the insured de-
pository institution or wholesale financial
institution or, if appropriate, its subsidiaries
or affiliates or any person soliciting the pur-
chase of or selling insurance on the premises
thereof; and

(IV) where appropriate, involves invest-
ment risk, including potential loss of prin-
cipal.

(xi) Restrictions requiring that, when a
customer obtains insurance (other than cred-
it insurance or flood insurance) and credit
from an insured depository institution or
wholesale financial institution, or its sub-
sidiaries or affiliates, or any person solic-
iting the purchase of or selling insurance on
the premises thereof, the credit and insur-
ance transactions be completed through sep-
arate documents.

(xii) Restrictions prohibiting, when a cus-
tomer obtains insurance (other than credit
insurance or flood insurance) and credit from
an insured depository institution or whole-
sale financial institution or its subsidiaries
or affiliates, or any person soliciting the pur-
chase of or selling insurance on the premises
thereof, inclusion of the expense of insurance
premiums in the primary credit transaction
without the express written consent of the
customer.

(xiii) Restrictions requiring maintenance
of separate and distinct books and records
relating to insurance transactions, including
all files relating to and reflecting consumer
complaints, and requiring that such insur-
ance books and records be made available to
the appropriate State insurance regulator
for inspection upon reasonable notice.

(C) LIMITATIONS.—

(i) OCC DEFERENCE.—Section 306(e) does
not apply with respect to any State statute,
regulation, order, interpretation, or other
action regarding insurance sales, solicita-
tion, or cross marketing activities described
in subparagraph (A) that was issued, adopt-
ed, or enacted before March 4, 1999, and that
is not described in subparagraph (B).

(ii) NONDISCRIMINATION.—Subsection (c)
does not apply with respect to any State
statute, regulation, order, interpretation, or
other action regarding insurance sales, solic-
itation, or cross marketing activities de-
scribed in subparagraph (A) that was issued,
adopted, or enacted before March 4, 1999, and
that is not described in subparagraph (B).

(iii) CoNsTRUCTION.—Nothing in this para-
graph shall be construed to limit the applica-
bility of the decision of the Supreme Court
in Barnett Bank of Marion County N.A. v.
Nelson, 116 S. Ct. 1103 (1996) with respect to
a State statute, regulation, order, interpre-
tation, or other action that is not described
in subparagraph (B).

(iv) LIMITATION ON INFERENCES.—Nothing in
this paragraph shall be construed to create
any inference with respect to any State stat-
ute, regulation, order, interpretation, or
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other action that is not referred to or de-
scribed in this paragraph.

(3) INSURANCE ACTIVITIES OTHER THAN
SALES.—State statutes, regulations, inter-
pretations, orders, and other actions shall
not be preempted under subsection (b)(1) to
the extent that they—

(A) relate to, or are issued, adopted, or en-
acted for the purpose of regulating the busi-
ness of insurance in accordance with the Act
of March 9, 1945 (commonly known as the
““McCarran-Ferguson Act”’);

(B) apply only to persons or entities that
are not insured depository institutions or
wholesale financial institutions, but that are
directly engaged in the business of insurance
(except that they may apply to depository
institutions engaged in providing savings
bank life insurance as principal to the extent
of regulating such insurance);

(C) do not relate to or directly or indi-
rectly regulate insurance sales, solicitations,
or cross-marketing activities; and

(D) are not prohibited under subsection (c).

(4) FINANCIAL ACTIVITIES OTHER THAN INSUR-
ANCE.—NoO State statute, regulation, inter-
pretation, order, or other action shall be pre-
empted under subsection (b)(1) to the extent
that—

(A) it does not relate to, and is not issued
and adopted, or enacted for the purpose of
regulating, directly or indirectly, insurance
sales, solicitations, or cross marketing ac-
tivities covered under paragraph (2);

(B) it does not relate to, and is not issued
and adopted, or enacted for the purpose of
regulating, directly or indirectly, the busi-
ness of insurance activities other than sales,
solicitations, or cross marketing activities,
covered under paragraph (3);

(C) it does not relate to securities inves-
tigations or enforcement actions referred to
in subsection (d); and

(D) it—
(i) does not distinguish by its terms be-
tween insured depository institutions,

wholesale financial institutions, and subsidi-
aries and affiliates thereof engaged in the ac-
tivity at issue and other persons or entities
engaged Iin the same activity in a manner
that is in any way adverse with respect to
the conduct of the activity by any such in-
sured depository institution, wholesale fi-
nancial institution, or subsidiary or affiliate
thereof engaged in the activity at issue;

(if) as interpreted or applied, does not
have, and will not have, an impact on deposi-
tory institutions, wholesale financial insti-
tutions, or subsidiaries or affiliates thereof
engaged in the activity at issue, or any per-
son or entity affiliated therewith, that is
substantially more adverse than its impact
on other persons or entities engaged in the
same activity that are not insured deposi-
tory institutions, wholesale financial insti-
tutions, or subsidiaries or affiliates thereof,
or persons or entities affiliated therewith;

(iii) does not effectively prevent a deposi-
tory institution, wholesale financial institu-
tion, or subsidiary or affiliate thereof from
engaging in activities authorized or per-
mitted by this Act or any other provision of
Federal law; and

(iv) does not conflict with the intent of
this Act generally to permit affiliations that
are authorized or permitted by Federal law.

(c) NONDISCRIMINATION.—Except as pro-
vided in any restrictions described in sub-
section (b)(2)(B), no State may, by statute,
regulation, order, interpretation, or other
action, regulate the insurance activities au-
thorized or permitted under this Act or any
other provision of Federal law of an insured
depository institution or wholesale financial
institution, or subsidiary or affiliate thereof,
to the extent that such statute, regulation,
order, interpretation, or other action—
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(1) distinguishes by its terms between in-
sured depository institutions or wholesale fi-
nancial institutions, or subsidiaries or affili-
ates thereof, and other persons or entities
engaged in such activities, in a manner that
is in any way adverse to any such insured de-
pository institution or wholesale financial
institution, or subsidiary or affiliate thereof;

(2) as interpreted or applied, has or will
have an impact on depository institutions or
wholesale financial institutions, or subsidi-
aries or affiliates thereof, that is substan-
tially more adverse than its impact on other
persons or entities providing the same prod-
ucts or services or engaged in the same ac-
tivities that are not insured depository insti-
tutions, wholesale financial institutions, or
subsidiaries or affiliates thereof, or persons
or entities affiliated therewith;

(3) effectively prevents a depository insti-
tution or wholesale financial institution, or
subsidiary or affiliate thereof, from engaging
in insurance activities authorized or per-
mitted by this Act or any other provision of
Federal law; or

(4) conflicts with the intent of this Act
generally to permit affiliations that are au-
thorized or permitted by Federal law be-
tween insured depository institutions or
wholesale financial institutions, or subsidi-
aries or affiliates thereof, and persons and
entities engaged in the business of insurance.

(d) LIMITATION.—Subsections (a) and (b)
shall not be construed to affect the jurisdic-
tion of the securities commission (or any
agency or office performing like functions)
of any State, under the laws of such State, to
investigate and bring enforcement actions,
consistent with section 18(c) of the Securi-
ties Act of 1933, with respect to fraud or de-
ceit or unlawful conduct by any person, in
connection with securities or securities
transactions.

(e) DEFINITION.—For purposes of this sec-
tion, the term ‘“‘State’” means any State of
the United States, the District of Columbia,
any territory of the United States, Puerto
Rico, Guam, American Samoa, the Trust
Territory of the Pacific Islands, the Virgin
Islands, and the Northern Mariana Islands.
SEC. 105. MUTUAL BANK HOLDING COMPANIES

AUTHORIZED.

Section 3(g)(2) of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1842(g)(2)) is
amended to read as follows:

“(2) REGULATIONS.—A bank holding com-
pany organized as a mutual holding company
shall be regulated on terms, and shall be sub-
ject to limitations, comparable to those ap-
plicable to any other bank holding com-
pany.”.

SEC. 106. PROHIBITION ON DEPOSIT PRODUC-
TION OFFICES.

(a) IN GENERAL.—Section 109(d) of the Rie-
gle-Neal Interstate Banking and Branching
Efficiency Act of 1994 (12 U.S.C. 1835a(d)) is
amended—

(1) by inserting *“, the Financial Services
Act of 1999, after “‘pursuant to this title”;
and

(2) by inserting ‘“‘or such Act” after ‘“made
by this title”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 109(e)(4) of the Riegle-Neal
Interstate Banking and Branching Efficiency
Act of 1994 (12 U.S.C. 1835a(e)(4)) is amended
by inserting ‘““and any branch of a bank con-
trolled by an out-of-State bank holding com-
pany (as defined in section 2(0)(7) of the
Bank Holding Company Act of 1956)"" before
the period.

SEC. 107. CLARIFICATION OF BRANCH CLOSURE
REQUIREMENTS.

Section 42(d)(4)(A) of the Federal Deposit
Insurance Act (12 U.S.C. 1831r-1(d)(4)(A)) is
amended by inserting ‘“‘and any bank con-
trolled by an out-of-State bank holding com-
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pany (as defined in section 2(0)(7) of the

Bank Holding Company Act of 1956)”’ before

the period.

SEC. 108. AMENDMENTS RELATING TO LIMITED
PURPOSE BANKS.

(a) IN GENERAL.—Section 4(f) of the Bank
Holding Company Act of 195 (12 U.S.C.
1843(f)) is amended—

(1) in paragraph (2)(A)(ii)—

(A) by striking ‘“‘and” at the end of sub-
clause (1X);

(B) by inserting ““and” after the semicolon
at the end of subclause (X); and

(C) by inserting after subclause (X) the fol-
lowing new subclause:

“(XI) assets that are derived from, or inci-
dental to, consumer lending activities in
which institutions described in section
2(c)(2)(F) or section 2(c)(2)(H) are permitted
to engage;’’;

(2) in paragraph (2), by striking subpara-
graph (B) and inserting the following new
subparagraphs:

““(B) any bank subsidiary of such company
engages in any activity in which the bank
was not lawfully engaged as of March 5, 1987,
unless the bank is well managed and well
capitalized;

““(C) any bank subsidiary of such company
both—

‘(i) accepts demand deposits or deposits
that the depositor may withdraw by check or
similar means for payment to third parties;
and

“(if) engages in the business of making
commercial loans (and, for purposes of this
clause, loans made in the ordinary course of
a credit card operation shall not be treated
as commercial loans); or

‘“(D) after the date of enactment of the
Competitive Equality Amendments of 1987,
any bank subsidiary of such company per-
mits any overdraft (including any intraday
overdraft), or incurs any such overdraft in
such bank’s account at a Federal reserve
bank, on behalf of an affiliate, other than an
overdraft described in paragraph (3).”’; and

(3) by striking paragraphs (3) and (4) and
inserting the following new paragraphs:

*“(3) PERMISSIBLE OVERDRAFTS DESCRIBED.—
For purposes of paragraph (2)(D), an over-
draft is described in this paragraph if—

““(A) such overdraft results from an inad-
vertent computer or accounting error that is
beyond the control of both the bank and the
affiliate;

““(B) such overdraft—

‘(i) is permitted or incurred on behalf of
an affiliate which is monitored by, reports
to, and is recognized as a primary dealer by
the Federal Reserve Bank of New York; and

“(ii) is fully secured, as required by the
Board, by bonds, notes, or other obligations
which are direct obligations of the United
States or on which the principal and interest
are fully guaranteed by the United States or
by securities and obligations eligible for set-
tlement on the Federal Reserve book entry
system; or

““(C) such overdraft—

‘(i) is permitted or incurred by or on be-
half of an affiliate that is engaged predomi-
nantly in activities that are financial in na-
ture, and is incurred solely in connection
with an activity that is financial in nature,
as determined under section 6(c); and

‘(i) does not cause the bank to violate any
provision of section 23A or 23B of the Federal
Reserve Act, either directly, in the case of a
bank that is a member of the Federal Re-
serve System, or by virtue of section 18(j) of
the Federal Deposit Insurance Act, in the
case of a bank that is not a member of the
Federal Reserve System.

‘“(4) DIVESTITURE IN CASE OF LOSS OF EX-
EMPTION.—If any company described in para-
graph (1) fails to qualify for the exemption
provided under such paragraph by operation
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of paragraph (2), such exemption shall cease
to apply to such company and such company
shall divest control of each bank it controls
before the end of the 180-day period begin-
ning on the date that the company receives
notice from the Board that the company has
failed to continue to qualify for such exemp-
tion, unless before the end of such 180-day
period, the company has—

““(A) corrected the condition or ceased the
activity that caused the company to fail to
continue to qualify for the exemption; and

“(B) implemented procedures that are rea-
sonably adapted to avoid the reoccurrence of
such condition or activity.”.

(b) INDUSTRIAL LOAN COMPANIES AFFILIATE
OVERDRAFTS.—Section 2(c)(2)(H) of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841(c)(2)(H)) is amended by inserting before
the period at the end *, or that is otherwise
permissible for a bank controlled by a com-
pany described in section 4(f)(1)”".

SEC. 109. REPORTS ON ONGOING FTC STUDY OF
CONSUMER PRIVACY ISSUES.

With respect to the ongoing multistage
study being conducted by the Federal Trade
Commission on consumer privacy issues, the
Commission shall submit to the Congress an
interim report on the findings and conclu-
sions of the Commission, together with such
recommendations for legislative and admin-
istrative action as the Commission deter-
mines to be appropriate, at the conclusion of
each stage of such study and a final report at
the conclusion of the study.

SEC. 110. GAO STUDY OF ECONOMIC IMPACT ON
COMMUNITY BANKS AND OTHER
SMALL FINANCIAL INSTITUTIONS.

(@) STuDY REQUIRED.—The Comptroller
General of the United States shall conduct a
study of the projected economic impact that
the enactment of this Act will have on finan-
cial institutions which have total assets of
$100,000,000 or less.

(b) REPORT TO THE CONGRESS.—The Comp-
troller General of the United States shall
submit a report to the Congress before the
end of the 6-month period beginning on the
date of the date of enactment of this Act
containing the findings and conclusions of
the Comptroller General with regard to the
study required under subsection (a) and such
recommendations for legislative or adminis-
trative action as the Comptroller General
may determine to be appropriate.

Subtitle B—Streamlining Supervision of
Financial Holding Companies
SEC. 111. STREAMLINING FINANCIAL HOLDING
COMPANY SUPERVISION.

Section 5(c) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1844(c)) is amended to
read as follows:

“‘(c) REPORTS AND EXAMINATIONS.—

‘(1) REPORTS.—

“(A) IN GENERAL.—The Board from time to
time may require any bank holding company
and any subsidiary of such company to sub-
mit reports under oath to keep the Board in-
formed as to—

“(i) its financial condition, systems for
monitoring and controlling financial and op-
erating risks, and transactions with deposi-
tory institution subsidiaries of the holding
company; and

“(ii) compliance by the company or sub-
sidiary with applicable provisions of this
Act.

““(B) USE OF EXISTING REPORTS.—

“(i) IN GENERAL.—The Board shall, to the
fullest extent possible, accept reports in ful-
fillment of the Board’s reporting require-
ments under this paragraph that a bank
holding company or any subsidiary of such
company has provided or been required to
provide to other Federal and State super-
visors or to appropriate self-regulatory orga-
nizations.
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“(ii) AVAILABILITY.—A bank holding com-
pany or a subsidiary of such company shall
provide to the Board, at the request of the
Board, a report referred to in clause (i).

““(iil) REQUIRED USE OF PUBLICLY REPORTED
INFORMATION.—The Board shall, to the fullest
extent possible, accept in fulfillment of any
reporting or recordkeeping requirements
under this Act information that is otherwise
required to be reported publicly and exter-
nally audited financial statements.

“(iv) REPORTS FILED WITH OTHER AGEN-
CIES.—In the event the Board requires a re-
port from a functionally regulated non-
depository institution subsidiary of a bank
holding company of a kind that is not re-
quired by another Federal or State regulator
or appropriate self-regulatory organization,
the Board shall request that the appropriate
regulator or self-regulatory organization ob-
tain such report. If the report is not made
available to the Board, and the report is nec-
essary to assess a material risk to the bank
holding company or any of its subsidiary de-
pository institutions or compliance with this
Act, the Board may require such subsidiary
to provide such a report to the Board.

““(C) DEFINITION.—For purposes of this sub-
section, the term ‘functionally regulated
nondepository institution’ means—

‘(i) a broker or dealer registered under the
Securities Exchange Act of 1934;

“(if) an investment adviser registered
under the Investment Advisers Act of 1940, or
with any State, with respect to the invest-
ment advisory activities of such investment
adviser and activities incidental to such in-
vestment advisory activities;

“(iii) an insurance company subject to su-
pervision by a State insurance commission,
agency, or similar authority; and

“(iv) an entity subject to regulation by the
Commodity Futures Trading Commission,
with respect to the commodities activities of
such entity and activities incidental to such
commodities activities.

““(2) EXAMINATIONS.—

“(A) EXAMINATION AUTHORITY.—

““(i) IN GENERAL.—The Board may make ex-
aminations of each bank holding company
and each subsidiary of a bank holding com-
pany.

““(i1) FUNCTIONALLY REGULATED NONDEPOSI-
TORY INSTITUTION SUBSIDIARIES.—Notwith-
standing clause (i), the Board may make ex-
aminations of a functionally regulated non-
depository institution subsidiary of a bank
holding company only if—

“(1) the Board has reasonable cause to be-
lieve that such subsidiary is engaged in ac-
tivities that pose a material risk to an affili-
ated depository institution, or

“(I1) based on reports and other available
information, the Board has reasonable cause
to believe that a subsidiary is not in compli-
ance with this Act or with provisions relat-
ing to transactions with an affiliated deposi-
tory institution and the Board cannot make
such determination through examination of
the affiliated depository institution or bank
holding company.

““(B) LIMITATIONS ON EXAMINATION AUTHOR-
ITY FOR BANK HOLDING COMPANIES AND SUB-
SIDIARIES.—Subject to subparagraph (A)(ii),
the Board may make examinations under
subparagraph (A)(i) of each bank holding
company and each subsidiary of such holding
company in order to—

“(i) inform the Board of the nature of the
operations and financial condition of the
holding company and such subsidiaries;

““(ii) inform the Board of—

“(1) the financial and operational risks
within the holding company system that
may pose a threat to the safety and sound-
ness of any subsidiary depository institution
of such holding company; and
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“(11) the systems for monitoring and con-
trolling such risks; and

“(ifli) monitor compliance with the provi-
sions of this Act and those governing trans-
actions and relationships between any sub-
sidiary depository institution and its affili-
ates.

*“(C) RESTRICTED FOCUS OF EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, limit the focus and scope of any exam-
ination of a bank holding company to—

‘(i) the bank holding company; and

“(if) any subsidiary of the holding com-
pany that, because of—

“(1) the size, condition, or activities of the
subsidiary;

“(I11) the nature or size of transactions be-
tween such subsidiary and any depository in-
stitution which is also a subsidiary of such
holding company; or

“(111) the centralization of functions with-
in the holding company system,
could have a materially adverse effect on the
safety and soundness of any depository insti-
tution affiliate of the holding company.

‘(D) DEFERENCE TO BANK EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, use, for the purposes of this paragraph,
the reports of examinations of depository in-
stitutions made by the appropriate Federal
and State depository institution supervisory
authority.

‘“(E) DEFERENCE TO OTHER EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, address the circumstances which might
otherwise permit or require an examination
by the Board by forgoing an examination and
instead reviewing the reports of examination
made of—

‘(i) any registered broker or dealer by or
on behalf of the Securities and Exchange
Commission;

“(if) any registered investment adviser
properly registered by or on behalf of either
the Securities and Exchange Commission or
any State;

“(iii) any licensed insurance company by
or on behalf of any state regulatory author-
ity responsible for the supervision of insur-
ance companies; and

““(iv) any other subsidiary that the Board
finds to be comprehensively supervised by a
Federal or State authority.

““(3) CAPITAL.—

“(A) IN GENERAL.—The Board shall not, by
regulation, guideline, order or otherwise,
prescribe or impose any capital or capital
adequacy rules, guidelines, standards, or re-
quirements on any subsidiary of a financial
holding company that is not a depository in-
stitution and—

““(i) is in compliance with applicable cap-
ital requirements of another Federal regu-
latory authority (including the Securities
and Exchange Commission) or State insur-
ance authority; or

“(if) is properly registered as an invest-
ment adviser under the Investment Advisers
Act of 1940, or with any State.

““(B) RULE OF CONSTRUCTION.—Subpara-
graph (A) shall not be construed as pre-
venting the Board from imposing capital or
capital adequacy rules, guidelines, stand-
ards, or requirements with respect to activi-
ties of a registered investment adviser other
than investment advisory activities or ac-
tivities incidental to investment advisory
activities.

““(C) LIMITATIONS ON INDIRECT ACTION.—In
developing, establishing, or assessing hold-
ing company capital or capital adequacy
rules, guidelines, standards, or requirements
for purposes of this paragraph, the Board
shall not take into account the activities,
operations, or investments of an affiliated
investment company registered under the In-
vestment Company Act of 1940, if the invest-
ment company is not—
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‘(i) a bank holding company; or

““(ii) controlled by a bank holding company
by reason of ownership by the bank holding
company (including through all of its affili-
ates) of 25 percent or more of the shares of
the investment company, where the shares
owned by the bank holding company have a
market value equal to more than $1,000,000.

““(4) TRANSFER OF BOARD AUTHORITY TO AP-
PROPRIATE FEDERAL BANKING AGENCY.—

“(A) IN GENERAL.—In the case of any bank
holding company which is not significantly
engaged in nonbanking activities, the Board,
in consultation with the appropriate Federal
banking agency, may designate the appro-
priate Federal banking agency of the lead in-
sured depository institution subsidiary of
such holding company as the appropriate
Federal banking agency for the bank holding
company.

““(B) AUTHORITY TRANSFERRED.—AN agency
designated by the Board under subparagraph
(A) shall have the same authority as the
Board under this Act to—

‘(i) examine and require reports from the
bank holding company and any affiliate of
such company (other than a depository insti-
tution) under section 5;

““(it) approve or disapprove applications or
transactions under section 3;

“(iif) take actions and impose penalties
under subsections (e) and (f) of section 5 and
section 8; and

“(iv) take actions regarding the holding
company, any affiliate of the holding com-
pany (other than a depository institution),
or any institution-affiliated party of such
company or affiliate under the Federal De-
posit Insurance Act and any other statute
which the Board may designate.

““(C) AGENCY ORDERS.—Section 9 of this Act
and section 105 of the Bank Holding Com-
pany Act Amendments of 1970, shall apply to
orders issued by an agency designated under
subparagraph (A) in the same manner such
sections apply to orders issued by the Board.

““(5) FUNCTIONAL REGULATION OF SECURITIES
AND INSURANCE ACTIVITIES.—The Board shall
defer to—

““(A) the Securities and Exchange Commis-
sion with regard to all interpretations of,
and the enforcement of, applicable Federal
securities laws (and rules, regulations, or-
ders, and other directives issued thereunder)
relating to the activities, conduct, and oper-
ations of registered brokers, dealers, invest-
ment advisers, and investment companies;

““(B) the relevant State securities authori-
ties with regard to all interpretations of, and
the enforcement of, applicable State securi-
ties laws (and rules, regulations, orders, and
other directives issued thereunder) relating
to the activities, conduct, and operations of
registered brokers, dealers, and investment
advisers; and

““(C) the relevant State insurance authori-
ties with regard to all interpretations of, and
the enforcement of, applicable State insur-
ance laws (and rules, regulations, orders, and
other directives issued thereunder) relating
to the activities, conduct, and operations of
insurance companies and insurance agents.”’.
SEC. 112. ELIMINATION OF APPLICATION RE-

QUIREMENT FOR FINANCIAL HOLD-
ING COMPANIES.

(a) PREVENTION OF DUPLICATIVE FILINGS.—
Section 5(a) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1844(a)) is amended by
adding the following new sentence at the
end: ““A declaration filed in accordance with
section 6(b)(1)(D) shall satisfy the require-
ments of this subsection with regard to the
registration of a bank holding company but
not any requirement to file an application to
acquire a bank pursuant to section 3.”".

(b) DIVESTITURE PROCEDURES.—Section
5(e)(1) of the Bank Holding Company Act of
1956 (12 U.S.C. 1844(e)(1)) is amended—
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(1) by striking ‘“Financial Institutions Su-
pervisory Act of 1966, order’” and inserting
“Financial Institutions Supervisory Act of
1966, at the election of the bank holding
company—

“(A) order’’; and

(2) by striking ‘“‘shareholders of the bank
holding company. Such distribution’ and in-
serting ‘‘shareholders of the bank holding
company; or

““(B) order the bank holding company, after
due notice and opportunity for hearing, and
after consultation with the primary super-
visor for the bank, which shall be the Comp-
troller of the Currency in the case of a na-
tional bank, and the Federal Deposit Insur-
ance Corporation and the appropriate State
supervisor in the case of an insured non-
member bank, to terminate (within 120 days
or such longer period as the Board may di-
rect) the ownership or control of any such
bank by such company.

“The distribution referred to

graph (A)”.

SEC. 113. AUTHORITY OF STATE INSURANCE REG-
ULATOR AND SECURITIES AND EX-
CHANGE COMMISSION.

Section 5 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1844) is amended by add-
ing at the end the following new subsection:

““(g) AUTHORITY OF STATE INSURANCE REGU-
LATOR AND THE SECURITIES AND EXCHANGE
COMMISSION.—

“(1) IN GENERAL.—Notwithstanding any
other provision of law, any regulation, order,
or other action of the Board which requires
a bank holding company to provide funds or
other assets to a subsidiary insured deposi-
tory institution shall not be effective nor en-
forceable if—

““(A) such funds or assets are to be provided
by—

‘(i) a bank holding company that is an in-
surance company or is a broker or dealer
registered under the Securities Exchange
Act of 1934; or

“(ii) an affiliate of the depository institu-
tion which is an insurance company or a
broker or dealer registered under such Act;
and

‘“(B) the State insurance authority for the
insurance company or the Securities and Ex-
change Commission for the registered broker
or dealer, as the case may be, determines in
writing sent to the holding company and the
Board that the holding company shall not
provide such funds or assets because such ac-
tion would have a material adverse effect on
the financial condition of the insurance com-
pany or the broker or dealer, as the case may
be.

““(2) NOTICE TO STATE INSURANCE AUTHORITY
OR SEC REQUIRED.—If the Board requires a
bank holding company, or an affiliate of a
bank holding company, which is an insur-
ance company or a broker or dealer described
in paragraph (1)(A) to provide funds or assets
to an insured depository institution sub-
sidiary of the holding company pursuant to
any regulation, order, or other action of the
Board referred to in paragraph (1), the Board
shall promptly notify the State insurance
authority for the insurance company or the
Securities and Exchange Commission, as the
case may be, of such requirement.

‘“(3) DIVESTITURE IN LIEU OF OTHER AC-
TION.—If the Board receives a notice de-
scribed in paragraph (1)(B) from a State in-
surance authority or the Securities and Ex-
change Commission with regard to a bank
holding company or affiliate referred to in
that paragraph, the Board may order the
bank holding company to divest the insured
depository institution not later than 180
days after receiving the notice, or such
longer period as the Board determines con-
sistent with the safe and sound operation of
the insured depository institution.

in subpara-
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‘‘(4) CONDITIONS BEFORE DIVESTITURE.—Dur-
ing the period beginning on the date an order
to divest is issued by the Board under para-
graph (3) to a bank holding company and
ending on the date the divestiture is com-
pleted, the Board may impose any conditions
or restrictions on the holding company’s
ownership or operation of the insured deposi-
tory institution, including restricting or pro-
hibiting transactions between the insured
depository institution and any affiliate of
the institution, as are appropriate under the
circumstances.”’.

SEC. 114. PRUDENTIAL SAFEGUARDS.

Section 5 of the Bank Holding Company
Act of 1956 (12 U.S.C. 1844) is amended by in-
serting after subsection (g) (as added by sec-
tion 113 of this subtitle) the following new
subsection:

““(h) PRUDENTIAL SAFEGUARDS.—

““(1) IN GENERAL.—The Board and the ap-
propriate Federal banking agency may,
jointly, by regulation or order, impose, mod-
ify, or eliminate restrictions or require-
ments on relationships or transactions be-
tween a depository institution subsidiary of
a bank holding company and any affiliate of
such depository institution which the Board
and the appropriate Federal banking agency
jointly find is consistent with the public in-
terest, the purposes of this Act, the Finan-
cial Services Act of 1999, the Federal Reserve
Act, and other Federal law applicable to de-
pository institution subsidiaries of bank
holding companies and the standards in
paragraph (2).

““(2) STANDARDS.—The Board and the appro-
priate Federal banking agency may exercise
joint authority under paragraph (1) if they
find that such action would—

““(A) avoid any significant risk to the safe-
ty and soundness of depository institutions
or any Federal deposit insurance fund;

“(B) enhance the financial stability of
bank holding companies;

““(C) avoid conflicts of interest or other
abuses;

“(D) enhance the privacy of customers of
depository institutions; or

“(E) promote the application of national
treatment and equality of competitive op-
portunity between nonbank affiliates owned
or controlled by domestic bank holding com-
panies and nonbank affiliates owned or con-
trolled by foreign banks operating in the
United States.

“(3) REVIEW.—The appropriate
banking agency shall regularly—

“(A) review all restrictions or require-
ments established pursuant to paragraph (1)
to determine whether there is a continuing
need for any such restriction or requirement
to carry out the purposes of the Act, includ-
ing any purpose described in paragraph (2);
and

‘“(B) propose the modification or elimi-
nation of any restriction or requirement
that it finds is no longer required for such
purposes.

‘“(4) FOREIGN BANKS.—The Board may, by
regulation or order, impose restrictions or
requirements on relationships or trans-
actions between a foreign bank and any affil-
iate in the United States of such foreign
bank that the Board finds are consistent
with the public interest, the purposes of this
Act, the Financial Services Act of 1999, the
Federal Reserve Act, and other Federal law
applicable to foreign banks and their affili-
ates in the United States, and the standards
in paragraphs (2) and (3).”.

SEC. 115. EXAMINATION OF INVESTMENT COMPA-
NIES.

(a) EXCLUSIVE COMMISSION AUTHORITY.—

(1) IN GENERAL.—Except as provided in
paragraph (3), the Commission shall be the
sole Federal agency with authority to in-
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spect and examine any registered investment
company that is not a bank holding company
or a savings and loan holding company.

(2) PROHIBITION ON BANKING AGENCIES.—EX-
cept as provided in paragraph (3), a Federal
banking agency may not inspect or examine
any registered investment company that is
not a bank holding company or a savings and
loan holding company.

(3) CERTAIN EXAMINATIONS AUTHORIZED.—
Nothing in this subsection prevents the Fed-
eral Deposit Insurance Corporation, if the
Corporation finds it necessary to determine
the condition of an insured depository insti-
tution for insurance purposes, from exam-
ining an affiliate of any insured depository
institution, pursuant to its authority under
section 10(b)(4) of the Federal Deposit Insur-
ance Act, as may be necessary to disclose
fully the relationship between the depository
institution and the affiliate, and the effect of
such relationship on the depository institu-
tion.

(b) EXAMINATION RESULTS AND OTHER IN-
FORMATION.—The Commission shall provide
to any Federal banking agency, upon re-
quest, the results of any examination, re-
ports, records, or other information with re-
spect to any registered investment company
to the extent necessary for the agency to
carry out its statutory responsibilities.

(c) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) BANK HOLDING COMPANY.—The term
““bank holding company” has the same
meaning as in section 2 of the Bank Holding
Company Act of 1956.

(2) CoMMISSION.—The term ‘‘Commission”
means the Securities and Exchange Commis-
sion.

(3) FEDERAL BANKING AGENCY.—The term
“Federal banking agency’” has the same
meaning as in section 3(z) of the Federal De-
posit Insurance Act.

(4) REGISTERED INVESTMENT COMPANY.—The
term “‘registered investment company”’
means an investment company which is reg-
istered with the Commission under the In-
vestment Company Act of 1940.

(5) SAVINGS AND LOAN HOLDING COMPANY.—
The term ‘‘savings and loan holding com-
pany’’ has the same meaning as in section
10(a)(1)(D) of the Home Owners’ Loan Act.
SEC. 116. LIMITATION ON RULEMAKING, PRUDEN-

TIAL, SUPERVISORY, AND ENFORCE-
MENT AUTHORITY OF THE BOARD.

The Bank Holding Company Act of 1956 (12
U.S.C. 1841 et seq.) is amended by inserting
after section 10 the following new section:
“SEC. 10A. LIMITATION ON RULEMAKING, PRU-

DENTIAL, SUPERVISORY, AND EN-
FORCEMENT AUTHORITY OF THE
BOARD.

““(a) LIMITATION ON DIRECT ACTION.—

““(1) IN GENERAL.—The Board may not pre-
scribe regulations, issue or seek entry of or-
ders, impose restraints, restrictions, guide-
lines, requirements, safeguards, or stand-
ards, or otherwise take any action under or
pursuant to any provision of this Act or sec-
tion 8 of the Federal Deposit Insurance Act
against or with respect to a regulated sub-
sidiary of a bank holding company unless the
action is necessary to prevent or redress an
unsafe or unsound practice or breach of fidu-
ciary duty by such subsidiary that poses a
material risk to—

“(A) the financial safety, soundness, or
stability of an affiliated depository institu-
tion; or

‘“(B) the domestic or international pay-
ment system.

““(2) CRITERIA FOR BOARD ACTION.—The
Board shall not take action otherwise per-
mitted under paragraph (1) unless the Board
finds that it is not reasonably possible to ef-
fectively protect against the material risk at
issue through action directed at or against
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the affiliated depository institution or
against depository institutions generally.

““(b) LIMITATION ON INDIRECT ACTION.—The
Board may not prescribe regulations, issue
or seek entry of orders, impose restraints,
restrictions, guidelines, requirements, safe-
guards, or standards, or otherwise take any
action under or pursuant to any provision of
this Act or section 8 of the Federal Deposit
Insurance Act against or with respect to a fi-
nancial holding company or a wholesale fi-
nancial holding company where the purpose
or effect of doing so would be to take action
indirectly against or with respect to a regu-
lated subsidiary that may not be taken di-
rectly against or with respect to such sub-
sidiary in accordance with subsection (a).

““(c) ACTIONS SPECIFICALLY AUTHORIZED.—
Notwithstanding subsection (a), the Board
may take action under this Act or section 8
of the Federal Deposit Insurance Act to en-
force compliance by a regulated subsidiary
with Federal law that the Board has specific
jurisdiction to enforce against such sub-
sidiary.

““(d) REGULATED SUBSIDIARY DEFINED.—For
purposes of this section, the term ‘regulated
subsidiary’ means any company that is not a
bank holding company and is—

““(1) a broker or dealer registered under the
Securities Exchange Act of 1934;

““(2) a registered investment adviser, prop-
erly registered by or on behalf of either the
Securities and Exchange Commission or any
State, with respect to the investment advi-
sory activities of such investment adviser
and activities incidental to such investment
advisory activities;

“(3) an investment company registered
under the Investment Company Act of 1940;

““(4) an insurance company or an insurance
agency subject to supervision by a State in-
surance commission, agency, or similar au-
thority; or

““(5) an entity subject to regulation by the
Commodity Futures Trading Commission,
with respect to the commodities activities of
such entity and activities incidental to such
commodities activities.”.

SEC. 117. INTERAGENCY CONSULTATION.

(a) PURPOSE.—It is the intention of Con-
gress that the Board of Governors of the Fed-
eral Reserve System, as the umbrella super-
visor for financial holding companies, and
the State insurance regulators, as the func-
tional regulators of companies engaged in in-
surance activities, coordinate efforts to su-
pervise companies that control both a depos-
itory institution and a company engaged in
insurance activities regulated under State
law. In particular, Congress believes that the
Board and the State insurance regulators
should share, on a confidential basis, infor-
mation relevant to the supervision of compa-
nies that control both a depository institu-
tion and a company engaged in insurance ac-
tivities, including information regarding the
financial health of the consolidated organi-
zation and information regarding trans-
actions and relationships between insurance
companies and affiliated depository institu-
tions. The appropriate Federal banking agen-
cies for depository institutions should also
share, on a confidential basis, information
with the relevant State insurance regulators
regarding transactions and relationships be-
tween depository institutions and affiliated
companies engaged in insurance activities.
The purpose of this section is to encourage
this coordination and confidential sharing of
information, and to thereby improve both
the efficiency and the quality of the super-
vision of financial holding companies and
their affiliated depository institutions and
companies engaged in insurance activities.

(b) EXAMINATION RESULTS AND OTHER IN-
FORMATION.—
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(1) INFORMATION OF THE BOARD.—Upon the
request of the appropriate insurance regu-
lator of any State, the Board may provide
any information of the Board regarding the
financial condition, risk management poli-
cies, and operations of any financial holding
company that controls a company that is en-
gaged in insurance activities and is regu-
lated by such State insurance regulator, and
regarding any transaction or relationship be-
tween such an insurance company and any
affiliated depository institution. The Board
may provide any other information to the
appropriate State insurance regulator that
the Board believes is necessary or appro-
priate to permit the State insurance regu-
lator to administer and enforce applicable
State insurance laws.

(2) BANKING AGENCY INFORMATION.—Upon
the request of the appropriate insurance reg-
ulator of any State, the appropriate Federal
banking agency may provide any informa-
tion of the agency regarding any transaction
or relationship between a depository institu-
tion supervised by such Federal banking
agency and any affiliated company that is
engaged in insurance activities regulated by
such State insurance regulator. The appro-
priate Federal banking agency may provide
any other information to the appropriate
State insurance regulator that the agency
believes is necessary or appropriate to per-
mit the State insurance regulator to admin-
ister and enforce applicable State insurance
laws.

(3) STATE INSURANCE REGULATOR INFORMA-
TION.—Upon the request of the Board or the
appropriate Federal banking agency, a State
insurance regulator may provide any exam-
ination or other reports, records, or other in-
formation to which such insurance regulator
may have access with respect to a company
which—

(A) is engaged in insurance activities and
regulated by such insurance regulator; and

(B) is an affiliate of an insured depository
institution, wholesale financial institution,
or financial holding company.

(c) CoNsuLTATION.—Before making any de-
termination relating to the initial affiliation
of, or the continuing affiliation of, an in-
sured depository institution, wholesale fi-
nancial institution, or financial holding
company with a company engaged in insur-
ance activities, the appropriate Federal
banking agency shall consult with the appro-
priate State insurance regulator of such
company and take the views of such insur-
ance regulator into account in making such
determination.

(d) EFFECT ON OTHER AUTHORITY.—Nothing
in this section shall limit in any respect the
authority of the appropriate Federal banking
agency with respect to an insured depository
institution, wholesale financial institution,
or bank holding company or any affiliate
thereof under any provision of law.

(e) CONFIDENTIALITY AND PRIVILEGE.—

(1) CONFIDENTIALITY.—The appropriate
Federal banking agency shall not provide
any information or material that is entitled
to confidential treatment under applicable
Federal banking agency regulations, or other
applicable law, to a State insurance regu-
lator unless such regulator agrees to main-
tain the information or material in con-
fidence and to take all reasonable steps to
oppose any effort to secure disclosure of the
information or material by the regulator.
The appropriate Federal banking agency
shall treat as confidential any information
or material obtained from a State insurance
regulator that is entitled to confidential
treatment under applicable State regula-
tions, or other applicable law, and take all
reasonable steps to oppose any effort to se-
cure disclosure of the information or mate-
rial by the Federal banking agency.
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(2) PRIVILEGE.—The provision pursuant to
this section of information or material by a
Federal banking agency or State insurance
regulator shall not constitute a waiver of, or
otherwise affect, any privilege to which the
information or material is otherwise subject.

(f) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) APPROPRIATE FEDERAL BANKING AGENCY;
INSURED DEPOSITORY INSTITUTION.—The terms
‘“‘appropriate Federal banking agency’” and
“insured depository institution” have the
same meanings as in section 3 of the Federal
Deposit Insurance Act.

(2) BOARD; FINANCIAL HOLDING COMPANY;
AND WHOLESALE FINANCIAL INSTITUTION.—The
terms “‘Board”’, ‘‘financial holding com-
pany”’, and ‘“‘wholesale financial institution™
have the same meanings as in section 2 of
the Bank Holding Company Act of 1956.

SEC. 118. EQUIVALENT REGULATION AND SUPER-
VISION.

(@) IN GENERAL.—Notwithstanding any
other provision of law, the provisions of—

(1) section 5(c) of the Bank Holding Com-
pany Act of 1956 (as amended by this Act)
that limit the authority of the Board of Gov-
ernors of the Federal Reserve System to re-
quire reports from, to make examinations of,
or to impose capital requirements on bank
holding companies and their nonbank sub-
sidiaries; and

(2) section 10A of the Bank Holding Com-
pany Act of 1956 (as added by this Act) that
limit whatever authority the Board might
otherwise have to take direct or indirect ac-
tion with respect to bank holding companies
and their nonbank subsidiaries,
shall also limit whatever authority that the
Federal Deposit Insurance Corporation
might otherwise have under any statute to
require reports, make examinations, impose
capital requirements or take any other di-
rect or indirect action with respect to bank
holding companies and their nonbank sub-
sidiaries (including nonbank subsidiaries of
depository institutions), subject to the same
standards and requirements as are applicable
to the Board under such provisions.

(b) CERTAIN EXAMINATIONS AUTHORIZED.—
Nothing in this section shall prevent the
Federal Deposit Insurance Corporation, if
the Corporation finds it necessary to deter-
mine the condition of an insured depository
institution for insurance purposes, from ex-
amining an affiliate of any insured deposi-
tory institution, pursuant to its authority
under section 10(b)(4) of the Federal Deposit
Insurance Act, as may be necessary to dis-
close fully the relationship between the de-
pository institution and the affiliate, and
the effect of such relationship on the deposi-
tory institution.

SEC. 119. PROHIBITION ON FDIC ASSISTANCE TO
AFFILIATES AND SUBSIDIARIES.

Section 11(a)(4)(B) of the Federal Deposit
Insurance Act (12 U.S.C. 1821(a)(4)(B)) is
amended by striking ‘““to benefit any share-
holder of”’ and inserting ‘‘to benefit any
shareholder, affiliate (other than an insured
depository institution that receives assist-
ance in accordance with the provisions of
this Act), or subsidiary of”’.

Subtitle C—Subsidiaries of National Banks
SEC. 121. SUBSIDIARIES OF NATIONAL BANKS AU-

THORIZED TO ENGAGE IN FINAN-
CIAL ACTIVITIES.

(@) FINANCIAL SUBSIDIARIES OF NATIONAL
BANKS.—Chapter one of title LXII of the Re-
vised Statutes of United States (12 U.S.C. 21
et seq.) is amended—

(1) by redesignating section 5136A (12
U.S.C. 25a) as section 5136C; and

(2) by inserting after section 5136 (12 U.S.C.
24) the following new section:

“SEC. 5136A. SUBSIDIARIES OF NATIONAL BANKS.

““(a) ACTIVITIES PERMISSIBLE.—
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“(1) IN GENERAL.—A subsidiary of a na-
tional bank may—

“(A) engage in any activity that is permis-
sible for the parent national bank;

““(B) engage in any activity that is author-
ized under the Bank Service Company Act,
section 25 or 25A of the Federal Reserve Act,
or any other Federal statute that expressly
authorizes national banks to own or control
subsidiaries; and

““(C) engage in any activity that is permis-
sible for a bank holding company under any
provision of section 6(c) of the Bank Holding
Company Act of 1956, other than—

‘(i) paragraph (3)(B) of that section (relat-
ing to insurance activities), insofar as that
paragraph (3)(B) permits a bank holding
company to engage as principal in insuring,
guaranteeing, or indemnifying against loss,
harm, damage, illness, disability, or death,
or in providing or issuing annuities; and

“(ii) paragraph (3)(1) of that section (relat-
ing to insurance company investments).

“(2) ACTIVITY LIMITATIONS.—In addition to
any other limitation imposed on the activity
of subsidiaries of national banks, a sub-
sidiary of a national bank may not, pursuant
to paragraph (1)—

““(A) engage as principal in insuring, guar-
anteeing, or indemnifying against loss,
harm, damage, illness, disability, or death
(other than in connection with credit-related
insurance) or in providing or issuing annu-
ities; or

“(B) engage in real estate investment or
development activities,

(except to the extent that a Federal statute
expressly authorizes a national bank to en-
gage directly in such an activity).

““(3) SIZE FACTOR WITH REGARD TO FREE-
STANDING NATIONAL BANKS.—A national bank
which has total assets of $10,000,000,000 or
more may not control a subsidiary engaged
in activities pursuant to paragraph (1) or (2)
unless such national bank is a subsidiary of
a bank holding company.

“(b) REQUIREMENTS APPLICABLE TO NA-
TIONAL BANKS WITH FINANCIAL SUBSIDI-
ARIES.—

“(1) IN GENERAL.—A financial subsidiary of
a national bank may engage in activities
pursuant to subsection (a)(1)(C) only if—

“(A) the national bank is well capitalized,
is well managed, and achieved the rating de-
scribed in section 6(b)(1)(C) of the Bank
Holding Company Act of 1956, during the
most recent examination of the bank by the
Comptroller of the Currency;

““(B) each insured depository institution af-
filiate of the national bank is well capital-
ized, is well managed, and achieved the rat-
ing described in section 6(b)(1)(C) of the
Bank Holding Company Act of 1956, during
the most recent examination of the institu-
tion by the appropriate Federal banking
agency;

““(C) the national bank and each of the sub-
sidiary depository institutions of the same
bank holding company have achieved a rat-
ing of ‘satisfactory record of meeting com-
munity credit needs’, or better, at the most
recent examination of each such institution
under the Community Reinvestment Act of
1977; and

‘(D) the national bank has received the ap-
proval of the Comptroller of the Currency by
regulation or order.

““(2) CORRECTIVE PROCEDURE.—

“(A) IN GENERAL.—If a national bank that
controls a financial subsidiary, or any in-
sured depository institution affiliated with
such national bank, fails to meet the re-
quirements of paragraph (1), the Comptroller
shall give written notice to the national
bank to that effect, describing the conditions
giving rise to the notice.

““(B) AGREEMENT TO CORRECT CONDITIONS
REQUIRED.—
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‘(i) CONTENT OF AGREEMENT.—Not later
than 45 days after the date on which the na-
tional bank receives a notice under subpara-
graph (A) (or such additional period of time
as the Comptroller may permit), the na-
tional bank or its insured depository institu-
tion affiliate failing to meet the require-
ments of paragraph (1) shall provide a plan
to the appropriate Federal banking agency
for such institution to correct the conditions
described in the notice.

‘(i) COMPTROLLER MAY IMPOSE LIMITA-
TIONS.—Until the conditions giving rise to
the notice referred to in clause (i) are cor-
rected, the Comptroller may (notwith-
standing any other provision of law) impose
such limitations on the conduct of the busi-
ness of the national bank or the financial
subsidiary of the national bank as the Comp-
troller determines to be appropriate under
the circumstances.

““(iii) CERTAIN FAILURES TO COMPLY.—A na-
tional bank shall not be required to divest
any financial subsidiary held, or terminate
any activity conducted pursuant to, sub-
section (a) solely because of a failure to com-
ply with subsection (b)(1)(D).

“(C) FAILURE TO CORRECT.—If the condi-
tions described in the notice under subpara-
graph (A) are not corrected before the end of
the 180-day period beginning on the date on
which the bank receives the notice, the
Comptroller may (notwithstanding any other
provision of law) require, under such terms
and conditions as the Comptroller may
impose—

“(i) that the national bank divest control
of each financial subsidiary engaged in an
activity that is not permissible for the bank
to engage in directly; or

‘(i) that each financial subsidiary of the
national bank cease any activity that is not
permissible for the bank to engage in di-
rectly.

*‘(c) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

“(1) AFFILIATE.—The term ‘affiliate’ has
the same meaning in section 3 of the Federal
Deposit Insurance Act.

““(2) FINANCIAL SUBSIDIARY.—The term ‘fi-
nancial subsidiary’ means a company that—

““(A) is a subsidiary of an insured bank; and

“(B) is engaged in any financial activity
that is not otherwise permissible under sub-
paragraph (A) or (B) of subsection (a)(1) of
this section.

““(3) SussiIDIARY.—The term ‘subsidiary’
has the same meaning as in section 2 of the
Bank Holding Company Act of 1956.

““(4) WELL CAPITALIZED.—The term ‘well
capitalized’ has the same meaning as in sec-
tion 38 of the Federal Deposit Insurance Act.
For purposes of this section, the appropriate
Federal banking agency shall have exclusive
jurisdiction to determine whether an insured
depository institution is well capitalized.

““(5) WELL MANAGED.—The term ‘well man-
aged’ means—

“(A) in the case of an insured depository
institution that has been examined, the
achievement of—

‘(i) a composite rating of 1 or 2 under the
Uniform Financial Institutions Rating Sys-
tem (or an equivalent rating under an equiv-
alent rating system) in connection with the
most recent examination or subsequent re-
view of the insured depository institution;
and

““(ii) at least a rating of 2 for management,
if that rating is given; or

‘“(B) in the case of an insured depository
institution that has not been examined, the
existence and use of managerial resources
that the appropriate Federal banking agency
determines are satisfactory.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter one of title LXII of the
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Revised Statutes of the United States is
amended—

(1) by redesignating the item relating to
section 5136A as section 5136C; and

(2) by inserting after the item relating to
section 5136 the following new item:

““56136A. Subsidiaries of national banks.”.
SEC. 122. SUBSIDIARIES OF STATE BANKS.

(a) SUBSIDIARIES OF STATE BANKS AUTHOR-
1IZED TO ENGAGE IN FINANCIAL ACTIVITIES.—
Section 24(d) of the Federal Deposit Insur-
ance Act (12 U.S.C. 183la(d)) is amended by
adding at the end the following new para-
graphs:

“(4) CONDITIONS ON CERTAIN ACTIVITIES.—

“(A) IN GENERAL.—NOo subsidiary of a State
bank shall engage as principal in an activity
that is not described in subparagraph (A) or
(B) of section 5136A(a)(1) of the Revised Stat-
utes of the United States unless the State
bank is in compliance with the requirements
of subsection (b) of that section 5136A and re-
ceives the approval of the appropriate Fed-
eral banking agency.

““(B) APPLICATION OF SECTION 5138A OF RE-
VISED STATUTES.—For purposes of applying
section 5136A of the Revised Statutes of the
United States to the activities of a sub-
sidiary of a State bank under this
paragraph—

“(i) all references in that section to a na-
tional bank shall be deemed to be references
to a State bank;

“(ii) all references in that section to the
Comptroller of the Currency shall be deemed
to be references to the appropriate Federal
banking agency with respect to such State
bank; and

“(iii) all references to regulations and or-
ders of the Comptroller shall be deemed to be
references to regulations and orders of the
appropriate Federal banking agency.

““(C) NOTIFICATION OF NONCOMPLIANCE.—The
Board of Governors of the Federal Reserve
System, the Corporation, the Comptroller of
the Currency, and the Office of Thrift Super-
vision shall establish procedures for noti-
fying the appropriate Federal banking agen-
cy if a national bank, State bank, or savings
association that is affiliated with a State
bank under this paragraph fails to meet the
requirements described in subparagraph
(A).”.

(b) FINANCIAL SUBSIDIARIES OF STATE MEM-
BER BANKS.—The 20th undesignated para-
graph of section 9 of the Federal Reserve Act
(12 U.S.C. 335) is amended by adding at the
end the following new sentence: “To the ex-
tent permitted under State law, a State
member bank may acquire, establish, or re-
tain a financial subsidiary (as defined in sec-
tion 5136A(c) of the Revised Statutes of the
United States), except that all references in
subsection (b) of that section 5136A to the
Comptroller of the Currency, the Comp-
troller, or regulations or orders of the Comp-
troller, shall be deemed to be references to
the Board or regulations or orders of the
Board.”.

SEC. 123. SAFETY AND SOUNDNESS FIREWALLS
BETWEEN BANKS AND THEIR FINAN-
CIAL SUBSIDIARIES.

(a) PURPOSES.—The purposes of this section
are—

(1) to protect the safety and soundness of
any insured bank that has a financial sub-
sidiary;

(2) to apply to any transaction between the
bank and the financial subsidiary (including
a loan, extension of credit, guarantee, or
purchase of assets), other than an equity in-
vestment, the same restrictions and require-
ments as would apply if the financial sub-
sidiary were a subsidiary of a bank holding
company having control of the bank; and
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(3) to apply to any equity investment of
the bank in the financial subsidiary restric-
tions and requirements equivalent to those
that would apply if—

(A) the bank paid a dividend in the same
dollar amount to a bank holding company
having control of the bank; and

(B) the bank holding company used the
proceeds of the dividend to make an equity
investment in a subsidiary that was engaged
in the same activities as the financial sub-
sidiary of the bank.

(b) SAFETY AND SOUNDNESS FIREWALLS AP-
PLICABLE TO SUBSIDIARIES OF BANKS.—The
Federal Deposit Insurance Act (12 U.S.C. 1811
et seq.) is amended by adding at the end the
following new section:

“SEC. 45. SAFETY AND SOUNDNESS FIRE WALLS
APPLICABLE TO SUBSIDIARIES OF
BANKS.

““(a) LIMITING THE EQUITY INVESTMENT OF A
BANK IN A SUBSIDIARY.—

““(1) CAPITAL DEDUCTION.—INn determining
whether an insured bank complies with ap-
plicable regulatory capital standards, the ap-
propriate Federal banking agency shall de-
duct from assets and tangible equity of the
bank the aggregate amount of the out-
standing equity investments of the bank in
the financial subsidiaries of the bank, and
the assets and liabilities of such financial
subsidiaries shall not be consolidated with
those of the bank.

“(2) INVESTMENT LIMITATION.—AN insured
bank may not, without the prior approval of
the appropriate Federal banking agency,
purchase or make an investment in the eqg-
uity securities of a financial subsidiary that
would, at the time of such purchase or in-
vestment, exceed the amount that the bank
could pay as a dividend without obtaining
prior regulatory approval.

““(b) OPERATIONAL AND FINANCIAL SAFE-
GUARDS FOR THE BANK.—AN insured bank
that has a financial subsidiary shall main-
tain procedures for identifying and managing
financial and operational risks posed by the
financial subsidiary.

““(c) MAINTENANCE OF SEPARATE CORPORATE
IDENTITY AND SEPARATE LEGAL STATUS.—

“(1) IN GENERAL.—Each insured bank shall
ensure that the bank maintains and complies
with reasonable policies and procedures to
preserve the separate corporate identity and
legal status of the bank and any financial
subsidiary or affiliate of the bank.

““(2) EXAMINATIONS.—The appropriate Fed-
eral banking agency, as part of each exam-
ination, shall review whether an insured
bank is observing the separate corporate
identity and separate legal status of any sub-
sidiaries and affiliates of the bank.

““(d) FINANCIAL SUBSIDIARY DEFINED.—For
purposes of this section, the term ‘financial
subsidiary’ has the same meaning as section
5136A(c) of the Revised Statutes of the
United States.

““‘(e) REGULATIONS.—The appropriate Fed-
eral banking agencies shall jointly prescribe
regulations implementing this section.”.

(c) LIMITING THE CREDIT EXPOSURE OF A
BANK TO A FINANCIAL SUBSIDIARY TO THE
AMOUNT OF PERMISSIBLE CREDIT EXPOSURE TO
AN AFFILIATE.—Section 23A of the Federal
Reserve Act (12 U.S.C. 371c) is amended—

(1) by redesignating subsection (e) as sub-
section (f); and

(2) by inserting after subsection (d), the
following new subsection:

““(e) RULES RELATING TO BANKS WITH FI-
NANCIAL SUBSIDIARIES.—

““(1) FINANCIAL SUBSIDIARY DEFINED.—For
purposes of this section and section 23B, the
term ‘financial subsidiary’ has the same
meaning as section 5136A(c) of the Revised
Statutes of the United States.

““(2) APPLICATION TO TRANSACTIONS BE-
TWEEN A FINANCIAL SUBSIDIARY OF A BANK AND
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THE BANK.—For purposes of applying this sec-
tion and section 23B to a transaction be-
tween a financial subsidiary of a bank and
the bank (or between such financial sub-
sidiary and any other subsidiary of the bank
that is not a financial subsidiary), and not-
withstanding subsection (b)(2) of this section
and section 23B(d)(1)—

“(A) the financial subsidiary of the bank—

““(i) shall be an affiliate of the bank and of
any other subsidiary of the bank that is not
a financial subsidiary; and

“(ii) shall not be deemed a subsidiary of
the bank; and

‘“(B) a purchase of or investment in equity
securities issued by the financial subsidiary
shall not be deemed to be a covered trans-
action.

““(3) APPLICATION TO TRANSACTIONS BE-
TWEEN FINANCIAL SUBSIDIARY AND NONBANK
AFFILIATES.—

“(A) IN GENERAL.—A transaction between a
financial subsidiary and an affiliate of the fi-
nancial subsidiary (that is not a subsidiary
of a bank) shall not be deemed to be a trans-
action between a subsidiary of a bank and an
affiliate of the bank for purposes of section
23A or section 23B of this Act.

‘“(B) CERTAIN AFFILIATES EXCLUDED.—For
purposes of this paragraph and notwith-
standing paragraph (4), the term ‘affiliate’
shall not include a bank, or a subsidiary of a
bank that is engaged exclusively in activi-
ties permissible for a national bank to en-
gage in directly or activities referred to in
section 5136A(a)(1)(B) of the Revised Statutes
of the United States.”.

SEC. 124. FUNCTIONAL REGULATION.

(a) PURPOSE.—The purpose of this section
is to ensure that—

(1) securities activities conducted in a sub-
sidiary of a bank are functionally regulated
by the Securities and Exchange Commission
to the same extent as if they were conducted
in a nonbank subsidiary of a financial hold-
ing company; and

(2) insurance agency and brokerage activi-
ties conducted in a subsidiary of a bank are
functionally regulated by a State insurance
authority to the same extent as if they were
conducted in a nonbank subsidiary of a fi-
nancial holding company.

(b) FUNCTIONAL REGULATION OF FINANCIAL
SUBSIDIARIES.—The Federal Deposit Insur-
ance Act (12 U.S.C. 1811 et seq.) is amended
by adding at the end the following new sec-
tion:

“SEC. 46. FUNCTIONAL REGULATION OF SECURI-
TIES AND INSURANCE AGENCY SUB-
SIDIARIES OF INSURED DEPOSITORY
INSTITUTIONS.

‘““(a) BROKER OR DEALER SUBSIDIARY.—A
broker or dealer that is a subsidiary of an in-
sured depository institution shall be subject
to regulation under the Securities Exchange
Act of 1934, in the same manner and to the
same extent as a broker or dealer that—

‘(1) is controlled by the same bank holding
company as controls the insured depository
institution; and

““(2) is not an insured depository institu-
tion or a subsidiary of an insured depository
institution.

““(b) INSURANCE AGENCY SUBSIDIARY.—AN
insurance agency or brokerage that is a sub-
sidiary of an insured depository institution
shall be subject to regulation by a State in-
surance authority in the same manner and
to the same extent as an insurance agency or
brokerage that—

““(1) is controlled by the same bank holding
company as controls the insured depository
institution; and

““(2) is not an insured depository institu-
tion or a subsidiary of an insured depository
institution.

‘*‘(c) DEFINITIONS.—For purposes of this sec-
tion, the terms ‘broker’ and ‘dealer’ have the
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same meanings as in section 3 of the Securi-

ties Exchange Act of 1934.”.

SEC. 125. MISREPRESENTATIONS REGARDING DE-

POSITORY INSTITUTION LIABILITY
FOR OBLIGATIONS OF AFFILIATES.

(@) IN GENERAL.—Chapter 47 of title 18,
United States Code, is amended by inserting
after section 1007 the following new section:
“81008. Misrepresentations regarding finan-

cial institution liability for obligations of

affiliates

““(a) IN GENERAL.—NOo institution-affiliated
party of an insured depository institution or
institution-affiliated party of a subsidiary or
affiliate of an insured depository institution
shall fraudulently represent that the institu-
tion is or will be liable for any obligation of
a subsidiary or other affiliate of the institu-
tion.

“(b) CRIMINAL PENALTY.—Whoever violates
subsection (a) shall be fined under title, im-
prisoned for not more than 1 year, or both.

“(c) INSTITUTION-AFFILIATED PARTY DE-
FINED.—For purposes of this section, the
term ‘institution-affiliated party’ with re-
spect to a subsidiary or affiliate has the
same meaning as in section 3 of the Federal
Deposit Insurance Act, except that ref-
erences to an insured depository institution
shall be deemed to be references to a sub-
sidiary or affiliate of an insured depository
institution.

““(d) OTHER DEFINITIONS.—For purposes of
this section, the terms ‘affiliate’, ‘insured
depository institution’, and ‘subsidiary’ have
same meanings as in section 3 of the Federal
Deposit Insurance Act.”’.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 47 of title 18, United
States Code, is amended by inserting after
the item relating to section 1007 the fol-
lowing new item:

“1008. Misrepresentations regarding financial
institution liability for obliga-
tions of affiliates.””.

SEC. 126. REPEAL OF STOCK LOAN LIMIT IN FED-

ERAL RESERVE ACT.

Section 11 of the Federal Reserve Act (12
U.S.C. 248) is amended by striking the para-
graph designated as ‘‘(m)” and inserting
““(m) [Repealed]”.

Subtitle D—Wholesale Financial Holding
Companies; Wholesale Financial Institutions
CHAPTER 1—WHOLESALE FINANCIAL
HOLDING COMPANIES
SEC. 131. WHOLESALE FINANCIAL HOLDING COM-

PANIES ESTABLISHED.

(a) DEFINITION AND SUPERVISION.—Section
10 of the Bank Holding Company Act of 1956
(12 U.S.C. 1841 et seq.) is amended to read as
follows:

“SEC. 10. WHOLESALE FINANCIAL HOLDING COM-

PANIES.

““(a) COMPANIES THAT CONTROL WHOLESALE
FINANCIAL INSTITUTIONS.—

““(1) WHOLESALE FINANCIAL HOLDING COM-
PANY DEFINED.—The term ‘wholesale finan-
cial holding company’ means any company
that—

“(A) is registered as a bank holding com-
pany;

“(B) is predominantly engaged in financial
activities as defined in section 6(g)(2);

““(C) controls 1 or more wholesale financial
institutions;

‘(D) does not control—

‘(i) a bank other than a wholesale finan-
cial institution;

““(ii) an insured bank other than an institu-
tion permitted under subparagraph (D), (F),
or (G) of section 2(c)(2); or

““(iif) a savings association; and

“(E) is not a foreign bank (as defined in
section 1(b)(7) of the International Banking
Act of 1978).

““(2) SAVINGS ASSOCIATION TRANSITION PE-
RioD.—Notwithstanding paragraph (1)(D)(iii),
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the Board may permit a company that con-
trols a savings association and that other-
wise meets the requirements of paragraph (1)
to become supervised under paragraph (1), if
the company divests control of any such sav-
ings association within such period, not to
exceed 5 years after becoming supervised
under paragraph (1), as permitted by the
Board.

“‘(b) SUPERVISION BY THE BOARD.—

“(1) IN GENERAL.—The provisions of this
section shall govern the reporting, examina-
tion, and capital requirements of wholesale
financial holding companies.

““(2) REPORTS.—

“(A) IN GENERAL.—The Board from time to
time may require any wholesale financial
holding company and any subsidiary of such
company to submit reports under oath to
keep the Board informed as to—

“(i) the company’s or subsidiary’s activi-
ties, financial condition, policies, systems
for monitoring and controlling financial and
operational risks, and transactions with de-
pository institution subsidiaries of the hold-
ing company; and

“(ii) the extent to which the company or
subsidiary has complied with the provisions
of this Act and regulations prescribed and
orders issued under this Act.

““(B) USE OF EXISTING REPORTS.—

“(i) IN GENERAL.—The Board shall, to the
fullest extent possible, accept reports in ful-
fillment of the Board’s reporting require-
ments under this paragraph that the whole-
sale financial holding company or any sub-
sidiary of such company has provided or been
required to provide to other Federal and
State supervisors or to appropriate self-regu-
latory organizations.

“(ii) AVAILABILITY.—A wholesale financial
holding company or a subsidiary of such
company shall provide to the Board, at the
request of the Board, a report referred to in
clause (i).

““(C) EXEMPTIONS FROM REPORTING REQUIRE-
MENTS.—

“(i) IN GENERAL.—The Board may, by regu-
lation or order, exempt any company or class
of companies, under such terms and condi-
tions and for such periods as the Board shall
provide in such regulation or order, from the
provisions of this paragraph and any regula-
tion prescribed under this paragraph.

“(ii) CRITERIA FOR CONSIDERATION.—IN
making any determination under clause (i)
with regard to any exemption under such
clause, the Board shall consider, among such
other factors as the Board may determine to
be appropriate, the following factors:

“(I) Whether information of the type re-
quired under this paragraph is available from
a supervisory agency (as defined in section
1101(7) of the Right to Financial Privacy Act
of 1978) or a foreign regulatory authority of
a similar type.

“(I1) The primary business of the company.

“(111) The nature and extent of the domes-
tic and foreign regulation of the activities of
the company.

““(3) EXAMINATIONS.—

“(A) LIMITED USE OF EXAMINATION AUTHOR-
ITY.—The Board may make examinations of
each wholesale financial holding company
and each subsidiary of such company in
order to—

“(i) inform the Board regarding the nature
of the operations and financial condition of
the wholesale financial holding company and
its subsidiaries;

““(ii) inform the Board regarding—

“(1) the financial and operational risks
within the wholesale financial holding com-
pany system that may affect any depository
institution owned by such holding company;
and
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“(I11) the systems of the holding company
and its subsidiaries for monitoring and con-
trolling those risks; and

““(iii) monitor compliance with the provi-
sions of this Act and those governing trans-
actions and relationships between any depos-
itory institution controlled by the wholesale
financial holding company and any of the
company’s other subsidiaries.

““(B) RESTRICTED FOCUS OF EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, limit the focus and scope of any exam-
ination of a wholesale financial holding com-
pany under this paragraph to—

‘(i) the holding company; and

““(iif) any subsidiary (other than an insured
depository institution subsidiary) of the
holding company that, because of the size,
condition, or activities of the subsidiary, the
nature or size of transactions between such
subsidiary and any affiliated depository in-
stitution, or the centralization of functions
within the holding company system, could
have a materially adverse effect on the safe-
ty and soundness of any depository institu-
tion affiliate of the holding company.

‘“(C) DEFERENCE TO BANK EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, use the reports of examination of de-
pository institutions made by the Comp-
troller of the Currency, the Federal Deposit
Insurance Corporation, the Director of the
Office of Thrift Supervision or the appro-
priate State depository institution super-
visory authority for the purposes of this sec-
tion.

‘(D) DEFERENCE TO OTHER EXAMINATIONS.—
The Board shall, to the fullest extent pos-
sible, address the circumstances which might
otherwise permit or require an examination
by the Board by forgoing an examination and
by instead reviewing the reports of examina-
tion made of—

‘(i) any registered broker or dealer or any
registered investment adviser by or on behalf
of the Commission; and

““(ii) any licensed insurance company by or
on behalf of any State government insurance
agency responsible for the supervision of the
insurance company.

““(E) CONFIDENTIALITY OF REPORTED INFOR-
MATION.—

“(i) IN GENERAL.—Notwithstanding any
other provision of law, the Board shall not be
compelled to disclose any nonpublic informa-
tion required to be reported under this para-
graph, or any information supplied to the
Board by any domestic or foreign regulatory
agency, that relates to the financial or oper-
ational condition of any wholesale financial
holding company or any subsidiary of such
company.

““(if) COMPLIANCE WITH REQUESTS FOR INFOR-
MATION.—No provision of this subparagraph
shall be construed as authorizing the Board
to withhold information from the Congress,
or preventing the Board from complying
with a request for information from any
other Federal department or agency for pur-
poses within the scope of such department’s
or agency’s jurisdiction, or from complying
with any order of a court of competent juris-
diction in an action brought by the United
States or the Board.

““(iii) COORDINATION WITH OTHER LAW.—For
purposes of section 552 of title 5, United
States Code, this subparagraph shall be con-
sidered to be a statute described in sub-
section (b)(3)(B) of such section.

‘‘(iv) DESIGNATION OF CONFIDENTIAL INFOR-
MATION.—In prescribing regulations to carry
out the requirements of this subsection, the
Board shall designate information described
in or obtained pursuant to this paragraph as
confidential information.

““(F) CosTs.—The cost of any examination
conducted by the Board under this section
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may be assessed against, and made payable
by, the wholesale financial holding company.

‘“(4) CAPITAL ADEQUACY GUIDELINES.—

““(A) CAPITAL ADEQUACY PROVISIONS.—Sub-
ject to the requirements of, and solely in ac-
cordance with, the terms of this paragraph,
the Board may adopt capital adequacy rules
or guidelines for wholesale financial holding
companies.

““(B) METHOD OF CALCULATION.—In devel-
oping rules or guidelines under this para-
graph, the following provisions shall apply:

“(i) Focus ON DOUBLE LEVERAGE.—The
Board shall focus on the use by wholesale fi-
nancial holding companies of debt and other
liabilities to fund capital investments in
subsidiaries.

‘(i) NO UNWEIGHTED CAPITAL RATIO.—The
Board shall not, by regulation, guideline,
order, or otherwise, impose under this sec-
tion a capital ratio that is not based on ap-
propriate risk-weighting considerations.

“(iii) NO CAPITAL REQUIREMENT ON REGU-
LATED ENTITIES.—The Board shall not, by
regulation, guideline, order or otherwise,
prescribe or impose any capital or capital
adequacy rules, standards, guidelines, or re-
quirements upon any subsidiary that—

“(1) is not a depository institution; and

“(I1) is in compliance with applicable cap-
ital requirements of another Federal regu-
latory authority (including the Securities
and Exchange Commission) or State insur-
ance authority.

““(iv) CERTAIN SUBSIDIARIES.—The Board
shall not, by regulation, guideline, order or
otherwise, prescribe or impose any capital or
capital adequacy rules, standards, guide-
lines, or requirements upon any subsidiary
that is not a depository institution and that
is registered as an investment adviser under
the Investment Advisers Act of 1940, except
that this clause shall not be construed as
preventing the Board from imposing capital
or capital adequacy rules, guidelines, stand-
ards, or requirements with respect to activi-
ties of a registered investment adviser other
than investment advisory activities or ac-
tivities incidental to investment advisory
activities.

““(V) LIMITATIONS ON INDIRECT ACTION.—In
developing, establishing, or assessing hold-
ing company capital or capital adequacy
rules, guidelines, standards, or requirements
for purposes of this paragraph, the Board
shall not take into account the activities,
operations, or investments of an affiliated
investment company registered under the In-
vestment Company Act of 1940, if the invest-
ment company is not—

“(1) a bank holding company; or

“(11) controlled by a bank holding company
by reason of ownership by the bank holding
company (including through all of its affili-
ates) of 25 percent or more of the shares of
the investment company, where the shares
owned by the bank holding company have a
market value equal to more than $1,000,000.

““(vi) APPROPRIATE EXCLUSIONS.—The Board
shall take full account of—

“(1) the capital requirements made appli-
cable to any subsidiary that is not a deposi-
tory institution by another Federal regu-
latory authority or State insurance author-
ity; and

“(I1) industry norms for capitalization of a
company’s unregulated subsidiaries and ac-
tivities.

“(vii) INTERNAL RISK MANAGEMENT MOD-
ELS.—The Board may incorporate internal
risk management models of wholesale finan-
cial holding companies into its capital ade-
quacy guidelines or rules and may take ac-
count of the extent to which resources of a
subsidiary depository institution may be
used to service the debt or other liabilities of
the wholesale financial holding company.
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““(c) NONFINANCIAL ACTIVITIES AND INVEST-
MENTS.—

‘(1) GRANDFATHERED ACTIVITIES.—

“(A) IN GENERAL.—Notwithstanding section
4(a), a company that becomes a wholesale fi-
nancial holding company may continue to
engage, directly or indirectly, in any activ-
ity and may retain ownership and control of
shares of a company engaged in any activity
if:

““(i) on the date of enactment of the Finan-
cial Services Act of 1999, such wholesale fi-
nancial holding company was lawfully en-
gaged in that nonfinancial activity, held the
shares of such company, or had entered into
a contract to acquire shares of any company
engaged in such activity; and

““(ii) the company engaged in such activity
continues to engage only in the same activi-
ties that such company conducted on the
date of enactment of the Financial Services
Act of 1999, and other activities permissible
under this Act.

““(B) NO EXPANSION OF GRANDFATHERED COM-
MERCIAL ACTIVITIES THROUGH MERGER OR CON-
SOLIDATION.—A wholesale financial holding
company that engages in activities or holds
shares pursuant to this paragraph, or a sub-
sidiary of such wholesale financial holding
company, may not acquire, in any merger,
consolidation, or other type of business com-
bination, assets of any other company which
is engaged in any activity which the Board
has not determined to be financial in nature
or incidental to activities that are financial
in nature under section 6(c).

“(C) LIMITATION TO SINGLE EXEMPTION.—NO
company that engages in any activity or
controls any shares under subsection (f) of
section 6 may engage in any activity or own
any shares pursuant to this paragraph.

““(2) COMMODITIES.—

“(A) IN GENERAL.—Notwithstanding section
4(a), a wholesale financial holding company
which was predominately engaged as of Jan-
uary 1, 1997, in financial activities in the
United States (or any successor to any such
company) may engage in, or directly or indi-
rectly own or control shares of a company
engaged in, activities related to the trading,
sale, or investment in commodities and un-
derlying physical properties that were not
permissible for bank holding companies to
conduct in the United States as of January 1,
1997, if such wholesale financial holding com-
pany, or any subsidiary of such holding com-
pany, was engaged directly, indirectly, or
through any such company in any of such ac-
tivities as of January 1, 1997, in the United
States.

“(B) LIMITATION.—The attributed aggre-
gate consolidated assets of a wholesale fi-
nancial holding company held under the au-
thority granted under this paragraph and not
otherwise permitted to be held by all whole-
sale financial holding companies under this
section may not exceed 5 percent of the total
consolidated assets of the wholesale finan-
cial holding company, except that the Board
may increase such percentage of total con-
solidated assets by such amounts and under
such circumstances as the Board considers
appropriate, consistent with the purposes of
this Act.

““(3) CROSS MARKETING RESTRICTIONS.—A
wholesale financial holding company shall
not permit—

“(A) any company whose shares it owns or
controls pursuant to paragraph (1) or (2) to
offer or market any product or service of an
affiliated wholesale financial institution; or

“(B) any affiliated wholesale financial in-
stitution to offer or market any product or
service of any company whose shares are
owned or controlled by such wholesale finan-
cial holding company pursuant to such para-
graphs.
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““(d) QUALIFICATION OF FOREIGN BANK AS
WHOLESALE FINANCIAL HOLDING COMPANY.—

““(1) IN GENERAL.—AnNYy foreign bank, or any
company that owns or controls a foreign
bank, that operates a branch, agency, or
commercial lending company in the United
States, including a foreign bank or company
that owns or controls a wholesale financial
institution, may request a determination
from the Board that such bank or company
be treated as a wholesale financial holding
company (other than for purposes of sub-
section (c)), subject to such conditions as the
Board deems appropriate, giving due regard
to the principle of national treatment and
equality of competitive opportunity and the
requirements imposed on domestic banks
and companies.

‘“(2) CONDITIONS FOR TREATMENT AS A
WHOLESALE FINANCIAL HOLDING COMPANY.—A
foreign bank and a company that owns or
controls a foreign bank may not be treated
as a wholesale financial holding company
unless the bank and company meet and con-
tinue to meet the following criteria:

“(A) NO INSURED DEPOSITS.—NoO deposits
held directly by a foreign bank or through an
affiliate (other than an institution described
in subparagraph (D) or (F) of section 2(c)(2))
are insured under the Federal Deposit Insur-
ance Act.

“(B) CAPITAL STANDARDS.—The foreign
bank meets risk-based capital standards
comparable to the capital standards required
for a wholesale financial institution, giving
due regard to the principle of national treat-
ment and equality of competitive oppor-
tunity.

““(C) TRANSACTION WITH AFFILIATES.—
Transactions between a branch, agency, or
commercial lending company subsidiary of
the foreign bank in the United States, and
any securities affiliate or company in which
the foreign bank (or any company that owns
or controls such foreign bank) has invested
and which engages in any activity author-
ized only as a result of the application of
subsection (c) or (g) of section 6, comply with
the provisions of sections 23A and 23B of the
Federal Reserve Act in the same manner and
to the same extent as such transactions
would be required to comply with such sec-
tions if the foreign bank were a member
bank.

““(3) TREATMENT AS A WHOLESALE FINANCIAL
INSTITUTION.—ANy foreign bank which is, or
is affiliated with a company which is, treat-
ed as a wholesale financial holding company
under this subsection shall be treated as a
wholesale financial institution for purposes
of paragraphs (1)(C) and (3) of section 9B(c) of
the Federal Reserve Act, and any such for-
eign bank or company shall be subject to
paragraphs (3), (4), and (5) of section 9B(d) of
the Federal Reserve Act, except that the
Board may adopt such modifications, condi-
tions, or exemptions as the Board deems ap-
propriate, giving due regard to the principle
of national treatment and equality of com-
petitive opportunity.

‘“(4) SUPERVISION OF FOREIGN BANK WHICH
MAINTAINS NO BANKING PRESENCE OTHER THAN
CONTROL OF A WHOLESALE FINANCIAL INSTITU-
TION.—A foreign bank that owns or controls
a wholesale financial institution but does
not operate a branch, agency, or commercial
lending company in the United States (and
any company that owns or controls such for-
eign bank) may request a determination
from the Board that such bank or company
be treated as a wholesale financial holding
company, except that such bank or company
shall be subject to the restrictions of para-
graphs (2)(A) and (3) of this subsection.

““(5) NO EFFECT ON OTHER PROVISIONS.—This
section shall not be construed as limiting
the authority of the Board under the Inter-
national Banking Act of 1978 with respect to
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the regulation, supervision, or examination
of foreign banks and their offices and affili-
ates in the United States.”’.

(b) UNINSURED STATE BANKS.—Section 9 of
the Federal Reserve Act (12 U.S.C. 321 et
seq.) is amended by adding at the end the fol-
lowing new paragraph:

““(24) ENFORCEMENT AUTHORITY OVER UNIN-
SURED STATE MEMBER BANKS.—Section 3(u) of
the Federal Deposit Insurance Act, sub-
sections (j) and (k) of section 7 of such Act,
and subsections (b) through (n), (s), (u), and
(v) of section 8 of such Act shall apply to an
uninsured State member bank in the same
manner and to the same extent such provi-
sions apply to an insured State member bank
and any reference in any such provision to
‘insured depository institution’ shall be
deemed to be a reference to ‘uninsured State
member bank’ for purposes of this para-
graph.”.

SEC. 132. AUTHORIZATION TO RELEASE RE-
PORTS.

(a) FEDERAL RESERVE ACT.—The last sen-
tence of the eighth undesignated paragraph
of section 9 of the Federal Reserve Act (12
U.S.C. 326) is amended to read as follows:
“The Board of Governors of the Federal Re-
serve System, at its discretion, may furnish
reports of examination or other confidential
supervisory information concerning State
member banks or any other entities exam-
ined under any other authority of the Board
to any Federal or State authorities with su-
pervisory or regulatory authority over the
examined entity, to officers, directors, or re-
ceivers of the examined entity, and to any
other person that the Board determines to be
proper.”.

(b) CoMmmMODITY FUTURES TRADING COMMIS-
SION.—The Right to Financial Privacy Act of
1978 (12 U.S.C. 3401 et seq.) is amended—

(1) in section 1101(7) (12 U.S.C. 3401(7))—

(A) by redesignating subparagraphs (G) and
(H) as subparagraphs (H) and (l), respec-
tively; and

(B) by inserting after subparagraph (F) the
following new subparagraph:

““(G) the Commodity Futures Trading Com-
mission; or’’; and

(2) in section 1112(e) (12 U.S.C. 3412(e)), by
striking ‘‘and the Securities and Exchange
Commission’” and inserting ‘‘, the Securities
and Exchange Commission, and the Com-
modity Futures Trading Commission™.

SEC. 133. CONFORMING AMENDMENTS.

(a) BANK HOLDING COMPANY ACT OF 1956.—

(1) DEFINITIONS.—Section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C. 1842)
is amended by adding at the end the fol-
lowing new subsections:

“(p) WHOLESALE FINANCIAL INSTITUTION.—
The term ‘wholesale financial institution’
means a wholesale financial institution sub-
ject to section 9B of the Federal Reserve Act.

““(q) ComMmiIssIiON.—The term ‘Commission’
means the Securities and Exchange Commis-
sion.

““(r) DEPOSITORY INSTITUTION.—The term
‘depository institution’—

‘(1) has the same meaning as in section 3
of the Federal Deposit Insurance Act; and

“(2) includes a wholesale financial institu-
tion.”.

(2) DEFINITION OF BANK INCLUDES WHOLE-
SALE FINANCIAL INSTITUTION.—Section 2(c)(1)
of the Bank Holding Company Act of 1956 (12
U.S.C. 1841(c)(1)) is amended by adding at the
end the following new subparagraph:

“(C) A wholesale financial institution.”.

(3) INCORPORATED DEFINITIONS.—Section
2(n) of the Bank Holding Company Act of
1956 (12 U.S.C. 1841(n)) is amended by insert-
ing ““ ‘insured bank’,”” after *“ ‘in danger of de-
fault’,”.

(4) EXCEPTION TO DEPOSIT INSURANCE RE-
QUIREMENT.—Section 3(e) of the Bank Hold-
ing Company Act of 1956 (12 U.S.C. 1842(e)) is
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amended by adding at the end the following:
“This subsection shall not apply to a whole-
sale financial institution.”.

(b) FEDERAL DEPOSIT INSURANCE ACT.—Sec-
tion 3(q)(2)(A) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813(q)(2)(A)) is amended
to read as follows:

“(A) any State member insured bank (ex-
cept a District bank) and any wholesale fi-
nancial institution as authorized pursuant to
section 9B of the Federal Reserve Act;”.

CHAPTER 2—WHOLESALE FINANCIAL
INSTITUTIONS
SEC. 136. WHOLESALE FINANCIAL INSTITUTIONS.

(a) NATIONAL WHOLESALE FINANCIAL INSTI-
TUTIONS.—

(1) IN GENERAL.—Chapter one of title LXII
of the Revised Statutes of the United States
(12 U.S.C. 21 et seq.) is amended by inserting
after section 5136A (as added by section
121(a) of this title) the following new section:
“SEC. 5136B. NATIONAL WHOLESALE FINANCIAL

INSTITUTIONS.

‘““‘(a) AUTHORIZATION OF THE COMPTROLLER
REQUIRED.—A national bank may apply to
the Comptroller on such forms and in accord-
ance with such regulations as the Comp-
troller may prescribe, for permission to oper-
ate as a national wholesale financial institu-
tion.

““(b) REGULATION.—A national wholesale fi-
nancial institution may exercise, in accord-
ance with such institution’s articles of incor-
poration and regulations issued by the
Comptroller, all the powers and privileges of
a national bank formed in accordance with
section 5133 of the Revised Statutes of the
United States, subject to section 9B of the
Federal Reserve Act and the limitations and
restrictions contained therein.

“(c) COMMUNITY REINVESTMENT ACT OF
1977.—A national wholesale financial institu-
tion shall be subject to the Community Rein-
vestment Act of 1977, only if the wholesale fi-
nancial institution has an affiliate that is an
insured depository institution or that oper-
ates an insured branch, as those terms are
defined in section 3 of the Federal Deposit
Insurance Act.”’.

(2) CLERICAL AMENDMENT.—The table of
sections for chapter one of title LXII of the
Revised Statutes of the United States is
amended by inserting after the item relating
to section 5136A (as added by section 121(d) of
this title) the following new item:

“‘5136B. National wholesale financial institu-
tions.”.

(b) STATE WHOLESALE FINANCIAL INSTITU-
TIONS.—The Federal Reserve Act (12 U.S.C.
221 et seq.) is amended by inserting after sec-
tion 9A the following new section:

“SEC. 9B. WHOLESALE FINANCIAL INSTITUTIONS.

‘““(a) APPLICATION FOR MEMBERSHIP AS
WHOLESALE FINANCIAL INSTITUTION.—

““(1) APPLICATION REQUIRED.—

“(A) IN GENERAL.—ANy bank may apply to
the Board of Governors of the Federal Re-
serve System to become a wholesale finan-
cial institution and, as a wholesale financial
institution, to subscribe to the stock of the
Federal reserve bank organized within the
district where the applying bank is located.

“(B) TREATMENT AS MEMBER BANK.—ANy
application under subparagraph (A) shall be
treated as an application under, and shall be
subject to the provisions of, section 9.

““(2) INSURANCE TERMINATION.—NoO bank the
deposits of which are insured under the Fed-
eral Deposit Insurance Act may become a
wholesale financial institution unless it has
met all requirements under that Act for vol-
untary termination of deposit insurance.

“(b) GENERAL REQUIREMENTS APPLICABLE
TO WHOLESALE FINANCIAL INSTITUTIONS.—

‘(1) FEDERAL RESERVE ACT.—EXxcept as oth-
erwise provided in this section, wholesale fi-
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nancial institutions shall be member banks
and shall be subject to the provisions of this
Act that apply to member banks to the same
extent and in the same manner as State
member insured banks, except that a whole-
sale financial institution may terminate
membership under this Act only with the
prior written approval of the Board and on
terms and conditions that the Board deter-
mines are appropriate to carry out the pur-
poses of this Act.

““(2) PROMPT CORRECTIVE ACTION.—A whole-
sale financial institution shall be deemed to
be an insured depository institution for pur-
poses of section 38 of the Federal Deposit In-
surance Act except that—

“(A) the relevant capital levels and capital
measures for each capital category shall be
the levels specified by the Board for whole-
sale financial institutions; and

““(B) all references to the appropriate Fed-
eral banking agency or to the Corporation in
that section shall be deemed to be references
to the Board.

“3) ENFORCEMENT AUTHORITY.—Sub-
sections (j) and (k) of section 7, subsections
(b) through (n), (s), and (v) of section 8, and
section 19 of the Federal Deposit Insurance
Act shall apply to a wholesale financial in-
stitution in the same manner and to the
same extent as such provisions apply to
State member insured banks and any ref-
erence in such sections to an insured deposi-
tory institution shall be deemed to include a
reference to a wholesale financial institu-
tion.

‘“(4) CERTAIN OTHER STATUTES APPLICA-
BLE.—A wholesale financial institution shall
be deemed to be a banking institution, and
the Board shall be the appropriate Federal
banking agency for such bank and all such
bank’s affiliates, for purposes of the Inter-
national Lending Supervision Act.

““(5) BANK MERGER ACT.—A wholesale finan-
cial institution shall be subject to sections
18(c) and 44 of the Federal Deposit Insurance
Act in the same manner and to the same ex-
tent the wholesale financial institution
would be subject to such sections if the insti-
tution were a State member insured bank.

‘“(6) BRANCHING.—Notwithstanding any
other provision of law, a wholesale financial
institution may establish and operate a
branch at any location on such terms and
conditions as established by the Board and,
in the case of a State-chartered wholesale fi-
nancial institution, with the approval of the
Board, and, in the case of a national bank
wholesale financial institution, with the ap-
proval of the Comptroller of the Currency.

““(7) ACTIVITIES OF OUT-OF-STATE BRANCHES
OF WHOLESALE FINANCIAL INSTITUTIONS.—

““(A) GENERAL.—A State-chartered whole-
sale financial institution shall be deemed to
be a State bank and an insured State bank
for purposes of paragraphs (1), (2), and (3) of
section 24(j) of the Federal Deposit Insurance
Act, and a national wholesale financial insti-
tution shall be deemed to be a national bank
for purposes of section 5155(f) of the Revised
Statutes of the United States.

“(B) DEefFINITIONS.—The following defini-
tions shall apply solely for purposes of apply-
ing paragraph (1):

“(i) HOME STATE.—The term ‘home State’
means—

“(1) with respect to a national wholesale fi-
nancial institution, the State in which the
main office of the institution is located; and

“(I) with respect to a State-chartered
wholesale financial institution, the State by
which the institution is chartered.

““(if) HosT STATE.—The term ‘host State’
means a State, other than the home State of
the wholesale financial institution, in which
the institution maintains, or seeks to estab-
lish and maintain, a branch.
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“(iif) OUT-OF-STATE BANK.—The term ‘out-
of-State bank’ means, with respect to any
State, a wholesale financial institution
whose home State is another State.

““(8) DISCRIMINATION REGARDING INTEREST
RATES.—Section 27 of the Federal Deposit In-
surance Act shall apply to State-chartered
wholesale financial institutions in the same
manner and to the same extent as such pro-
visions apply to State member insured banks
and any reference in such section to a State-
chartered insured depository institution
shall be deemed to include a reference to a
State-chartered wholesale financial institu-
tion.

““(9) PREEMPTION OF STATE LAWS REQUIRING
DEPOSIT INSURANCE FOR WHOLESALE FINANCIAL
INSTITUTIONS.—The appropriate State bank-
ing authority may grant a charter to a
wholesale financial institution notwith-
standing any State constitution or statute
requiring that the institution obtain insur-
ance of its deposits and any such State con-
stitution or statute is hereby preempted
solely for purposes of this paragraph.

““(10) PARITY FOR WHOLESALE FINANCIAL IN-
STITUTIONS.—A State bank that is a whole-
sale financial institution under this section
shall have all of the rights, powers, privi-
leges, and immunities (including those de-
rived from status as a federally chartered in-
stitution) of and as if it were a national
bank, subject to such terms and conditions
as established by the Board.

““(11) COMMUNITY REINVESTMENT ACT OF
1977.—A State wholesale financial institution
shall be subject to the Community Reinvest-
ment Act of 1977, only if the wholesale finan-
cial institution has an affiliate that is an in-
sured depository institution or that operates
an insured branch, as those terms are defined
in section 3 of the Federal Deposit Insurance
Act.

‘() SPECIFIC REQUIREMENTS APPLICABLE TO
WHOLESALE FINANCIAL INSTITUTIONS.—

““(1) LIMITATIONS ON DEPOSITS.—

“(A) MINIMUM AMOUNT.—

“(i) IN GENERAL.—No wholesale financial
institution may receive initial deposits of
$100,000 or less, other than on an incidental
and occasional basis.

““(ii) LIMITATION ON DEPOSITS OF LESS THAN
$100,000.—No0 wholesale financial institution
may receive initial deposits of $100,000 or less
if such deposits constitute more than 5 per-
cent of the institution’s total deposits.

““(B) NO DEPOSIT INSURANCE.—Except as
otherwise provided in section 8A(f) of the
Federal Deposit Insurance Act, no deposits
held by a wholesale financial institution
shall be insured deposits under the Federal
Deposit Insurance Act.

“(C) ADVERTISING AND DISCLOSURE.—The
Board shall prescribe regulations pertaining
to advertising and disclosure by wholesale fi-
nancial institutions to ensure that each de-
positor is notified that deposits at the whole-
sale financial institution are not federally
insured or otherwise guaranteed by the
United States Government.

““(2) MINIMUM CAPITAL LEVELS APPLICABLE
TO WHOLESALE FINANCIAL INSTITUTIONS.—The
Board shall, by regulation, adopt capital re-
quirements for wholesale financial
institutions—

““(A) to account for the status of wholesale
financial institutions as institutions that ac-
cept deposits that are not insured under the
Federal Deposit Insurance Act; and

““(B) to provide for the safe and sound oper-
ation of the wholesale financial institution
without undue risk to creditors or other per-
sons, including Federal reserve banks, en-
gaged in transactions with the bank.

““(3) ADDITIONAL REQUIREMENTS APPLICABLE
TO WHOLESALE FINANCIAL INSTITUTIONS.—In
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addition to any requirement otherwise appli-
cable to State member insured banks or ap-
plicable, under this section, to wholesale fi-
nancial institutions, the Board may impose,
by regulation or order, upon wholesale finan-
cial institutions—

“(A) limitations on transactions, direct or
indirect, with affiliates to prevent—

‘(i) the transfer of risk to the deposit in-
surance funds; or

“(ii) an affiliate from gaining access to, or
the benefits of, credit from a Federal reserve
bank, including overdrafts at a Federal re-
serve bank;

““(B) special clearing balance requirements;
and

“(C) any additional requirements that the
Board determines to be appropriate or nec-
essary to—

“(i) promote the safety and soundness of
the wholesale financial institution or any in-
sured depository institution affiliate of the
wholesale financial institution;

“(ii) prevent the transfer of risk to the de-
posit insurance funds; or

“(iii) protect creditors and other persons,
including Federal reserve banks, engaged in
transactions with the wholesale financial in-
stitution.

““(4) EXEMPTIONS FOR WHOLESALE FINANCIAL
INSTITUTIONS.—The Board may, by regulation
or order, exempt any wholesale financial in-
stitution from any provision applicable to a
member bank that is not a wholesale finan-
cial institution, if the Board finds that such
exemption is not inconsistent with—

“(A) the promotion of the safety and
soundness of the wholesale financial institu-
tion or any insured depository institution af-
filiate of the wholesale financial institution;

“(B) the protection of the deposit insur-
ance funds; and

““(C) the protection of creditors and other
persons, including Federal reserve banks, en-
gaged in transactions with the wholesale fi-
nancial institution.

““(5) LIMITATION ON TRANSACTIONS BETWEEN
A WHOLESALE FINANCIAL INSTITUTION AND AN
INSURED BANK.—For purposes of section
23A(d)(1) of the Federal Reserve Act, a
wholesale financial institution that is affili-
ated with an insured bank shall not be a
bank.

““(6) NO EFFECT ON OTHER PROVISIONS.—This
section shall not be construed as limiting
the Board’s authority over member banks
under any other provision of law, or to cre-
ate any obligation for any Federal reserve
bank to make, increase, renew, or extend
any advance or discount under this Act to
any member bank or other depository insti-
tution.

‘“(d) CAPITAL AND MANAGERIAL REQUIRE-
MENTS.—

““(1) IN GENERAL.—A wholesale financial in-
stitution shall be well capitalized and well
managed.

““(2) NOTICE TO COMPANY.—The Board shall
promptly provide notice to a company that
controls a wholesale financial institution
whenever such wholesale financial institu-
tion is not well capitalized or well managed.

““(83) AGREEMENT TO RESTORE INSTITUTION.—
Not later than 45 days after the date of re-
ceipt of a notice under paragraph (2) (or such
additional period not to exceed 90 days as the
Board may permit), the company shall exe-
cute an agreement acceptable to the Board
to restore the wholesale financial institution
to compliance with all of the requirements
of paragraph (1).

“(4) LIMITATIONS UNTIL INSTITUTION RE-
STORED.—Until the wholesale financial insti-
tution is restored to compliance with all of
the requirements of paragraph (1), the Board
may impose such limitations on the conduct
or activities of the company or any affiliate
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of the company as the Board determines to
be appropriate under the circumstances.

““(5) FAILURE TO RESTORE.—If the company
does not execute and implement an agree-
ment in accordance with paragraph (3), com-
ply with any limitation imposed under para-
graph (4), restore the wholesale financial in-
stitution to well capitalized status not later
than 180 days after the date of receipt by the
company of the notice described in para-
graph (2), or restore the wholesale financial
institution to well managed status within
such period as the Board may permit, the
company shall, under such terms and condi-
tions as may be imposed by the Board and
subject to such extension of time as may be
granted in the Board’s discretion, divest con-
trol of its subsidiary depository institutions.

““(6) WELL MANAGED DEFINED.—For purposes
of this subsection, the term ‘well managed’
has the same meaning as in section 2 of the
Bank Holding Company Act of 1956.

‘“(e) RESOLUTION OF WHOLESALE FINANCIAL
INSTITUTIONS.—

‘(1) CONSERVATORSHIP OR RECEIVERSHIP.—

“(A) APPOINTMENT.—The Board may ap-
point a conservator or receiver for a whole-
sale financial institution to the same extent
and in the same manner as the Comptroller
of the Currency may appoint a conservator
or receiver for a national bank.

‘“(B) Powers.—The conservator or receiver
for a wholesale financial institution shall ex-
ercise the same powers, functions, and du-
ties, subject to the same limitations, as a
conservator or receiver for a national bank.

‘“(2) BOARD AUTHORITY.—The Board shall
have the same authority with respect to any
conservator or receiver appointed for a
wholesale financial institution under para-
graph (1), and the wholesale financial insti-
tution for which it has been appointed, as
the Comptroller of the Currency has with re-
spect to a conservator or receiver for a na-
tional bank and the national bank for which
the conservator or receiver has been ap-
pointed.

“(3) BANKRUPTCY PROCEEDINGS.—The Comp-
troller of the Currency (in the case of a na-
tional wholesale financial institution) and
the Board may direct the conservator or re-
ceiver of a wholesale financial institution to
file a petition pursuant to title 11, United
States Code, in which case, title 11, United
States Code, shall apply to the wholesale fi-
nancial institution in lieu of otherwise appli-
cable Federal or State insolvency law.

““(f) EXCLUSIVE JURISDICTION.—Subsections
(c) and (e) of section 43 of the Federal De-
posit Insurance Act shall not apply to any
wholesale financial institution.””.

(c) VOLUNTARY TERMINATION OF
STATUS BY CERTAIN INSTITUTIONS.—

(1) SECTION 8 DESIGNATIONS.—Section 8(a) of
the Federal Deposit Insurance Act (12 U.S.C.
1818(a)) is amended—

(A) by striking paragraph (1); and

(B) by redesignating paragraphs (2)
through (10) as paragraphs (1) through (9), re-
spectively.

(2) VOLUNTARY TERMINATION OF INSURED
STATUS.—The Federal Deposit Insurance Act
(12 U.S.C. 1811 et seq.) is amended by insert-
ing after section 8 the following new section:
“SEC. 8A. VOLUNTARY TERMINATION OF STATUS

AS INSURED DEPOSITORY INSTITU-
TION.

“(a) IN GENERAL.—Except as provided in
subsection (b), an insured State bank or a
national bank may voluntarily terminate
such bank’s status as an insured depository
institution in accordance with regulations of
the Corporation if—

‘“(1) the bank provides written notice of
the bank’s intent to terminate such insured
status—

“(A) to the Corporation and the Board of
Governors of the Federal Reserve System
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not less than 6 months before the effective
date of such termination; and

“(B) to all depositors at such bank, not
less than 6 months before the effective date
of the termination of such status; and

““(2) either—

“(A) the deposit insurance fund of which
such bank is a member equals or exceeds the
fund’s designated reserve ratio as of the date
the bank provides a written notice under
paragraph (1) and the Corporation deter-
mines that the fund will equal or exceed the
applicable designated reserve ratio for the 2
semiannual assessment periods immediately
following such date; or

““(B) the Corporation and the Board of Gov-
ernors of the Federal Reserve System ap-
proved the termination of the bank’s insured
status and the bank pays an exit fee in ac-
cordance with subsection (e).

“(b) ExCePTION.—Subsection (a) shall not
apply with respect to—

““(1) an insured savings association; or

“(2) an insured branch that is required to
be insured under subsection (a) or (b) of sec-
tion 6 of the International Banking Act of
1978.

“(c) ELIGIBILITY FOR INSURANCE TERMI-
NATED.—ANy bank that voluntarily elects to
terminate the bank’s insured status under
subsection (a) shall not be eligible for insur-
ance on any deposits or any assistance au-
thorized under this Act after the period spec-
ified in subsection (f)(1).

““(d) INSTITUTION MUST BECOME WHOLESALE
FINANCIAL INSTITUTION OR TERMINATE DE-
POSIT-TAKING ACTIVITIES.—ANny depository
institution which voluntarily terminates
such institution’s status as an insured depos-
itory institution under this section may not,
upon termination of insurance, accept any
deposits unless the institution is a wholesale
financial institution subject to section 9B of
the Federal Reserve Act.

““(e) EXIT FEES.—

“(1) IN GENERAL.—ANy bank that volun-
tarily terminates such bank’s status as an
insured depository institution under this
section shall pay an exit fee in an amount
that the Corporation determines is sufficient
to account for the institution’s pro rata
share of the amount (if any) which would be
required to restore the relevant deposit in-
surance fund to the fund’s designated reserve
ratio as of the date the bank provides a writ-
ten notice under subsection (a)(1).

““(2) PROCEDURES.—The Corporation shall
prescribe, by regulation, procedures for as-
sessing any exit fee under this subsection.

““(f) TEMPORARY INSURANCE OF DEPOSITS IN-
SURED AS OF TERMINATION.—

‘(1) TRANSITION PERIOD.—The insured de-
posits of each depositor in a State bank or a
national bank on the effective date of the
voluntary termination of the bank’s insured
status, less all subsequent withdrawals from
any deposits of such depositor, shall con-
tinue to be insured for a period of not less
than 6 months and not more than 2 years, as
determined by the Corporation. During such
period, no additions to any such deposits,
and no new deposits in the depository insti-
tution made after the effective date of such
termination shall be insured by the Corpora-
tion.

““(2) TEMPORARY ASSESSMENTS; OBLIGATIONS
AND DUTIES.—During the period specified in
paragraph (1) with respect to any bank, the
bank shall continue to pay assessments
under section 7 as if the bank were an in-
sured depository institution. The bank shall,
in all other respects, be subject to the au-
thority of the Corporation and the duties
and obligations of an insured depository in-
stitution under this Act during such period,
and in the event that the bank is closed due
to an inability to meet the demands of the
bank’s depositors during such period, the
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Corporation shall have the same powers and
rights with respect to such bank as in the
case of an insured depository institution.

““(9) ADVERTISEMENTS.—

““(1) IN GENERAL.—A bank that voluntarily
terminates the bank’s insured status under
this section shall not advertise or hold itself
out as having insured deposits, except that
the bank may advertise the temporary insur-
ance of deposits under subsection (f) if, in
connection with any such advertisement, the
advertisement also states with equal promi-
nence that additions to deposits and new de-
posits made after the effective date of the
termination are not insured.

““(2) CERTIFICATES OF DEPOSIT, OBLIGATIONS,
AND SECURITIES.—AnNYy certificate of deposit
or other obligation or security issued by a
State bank or a national bank after the ef-
fective date of the voluntary termination of
the bank’s insured status under this section
shall be accompanied by a conspicuous,
prominently displayed notice that such cer-
tificate of deposit or other obligation or se-
curity is not insured under this Act.

““(h) NOTICE REQUIREMENTS.—

““(1) NOTICE TO THE CORPORATION.—The no-
tice required under subsection (a)(1)(A) shall
be in such form as the Corporation may re-
quire.

““(2) NOTICE TO DEPOSITORS.—The notice re-
quired under subsection (a)(1)(B) shall be—

“(A) sent to each depositor’s last address
of record with the bank; and

“(B) in such manner and form as the Cor-
poration finds to be necessary and appro-
priate for the protection of depositors.”.

(3) DEFINITION.—Section 19(b)(1)(A)(i) of the
Federal Reserve Act (12 U.S.C. 461(b)(1)(A)(1))
is amended by inserting ‘‘, or any wholesale
financial institution subject to section 9B of
this Act’ after “‘such Act”’.

(d) TECHNICAL AND CONFORMING AMEND-
MENTS TO THE BANKRUPTCY CODE.—

(1) BANKRUPTCY CODE DEBTORS.—Section
109(b)(2) of title 11, United States Code, is
amended by striking ‘‘; or’” and inserting the
following: *‘, except that—

“(A) a wholesale financial institution es-
tablished under section 5136B of the Revised
Statutes of the United States or section 9B
of the Federal Reserve Act may be a debtor
if a petition is filed at the direction of the
Comptroller of the Currency (in the case of a
wholesale financial institution established
under section 5136B of the Revised Statutes
of the United States) or the Board of Gov-
ernors of the Federal Reserve System (in the
case of any wholesale financial institution);
and

““(B) a corporation organized under section
25A of the Federal Reserve Act may be a
debtor if a petition is filed at the direction of
the Board of Governors of the Federal Re-
serve System; or’’.

(2) CHAPTER 7 DEBTORS.—Section 109(d) of
title 11, United States Code, is amended to
read as follows:

““(d) Only a railroad and a person that may
be a debtor under chapter 7 of this title, ex-
cept that a stockbroker, a wholesale finan-
cial institution established under section
5136B of the Revised Statutes of the United
States or section 9B of the Federal Reserve
Act, a corporation organized under section
25A of the Federal Reserve Act, or a com-
modity broker, may be a debtor under chap-
ter 11 of this title.”.

(3) DEFINITION OF FINANCIAL INSTITUTION.—
Section 101(22) of title 11, United States
Code, is amended to read as follows:

““(22) “financial institution’ means a person
that is a commercial or savings bank, indus-
trial savings bank, savings and loan associa-
tion, trust company, wholesale financial in-
stitution established under section 5136B of
the Revised Statutes of the United States or
section 9B of the Federal Reserve Act, or
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corporation organized under section 25A of
the Federal Reserve Act and, when any such
person is acting as agent or custodian for a
customer in connection with a securities
contract, as defined in section 741 of this
title, such customer,”.

(4) SUBCHAPTER V OF CHAPTER 7.—

(A) IN GENERAL.—Section 103 of title 11,
United States Code, is amended—

(i) by redesignating subsections (e) through

(i) as subsections (f) through (j), respec-
tively; and

(ii) by inserting after subsection (d) the
following:

‘“(e) Subchapter V of chapter 7 of this title
applies only in a case under such chapter
concerning the liquidation of a wholesale fi-
nancial institution established under section
5136B of the Revised Statutes of the United
States or section 9B of the Federal Reserve
Act, or a corporation organized under sec-
tion 25A of the Federal Reserve Act.”.

(B) WHOLESALE BANK LIQUIDATION.—Chapter
7 of title 11, United States Code, is amended
by adding at the end the following:

“SUBCHAPTER V—WHOLESALE BANK

LIQUIDATION
“§781. Definitions for subchapter

“In this subchapter—

‘(1) the term ‘Board’ means the Board of
Governors of the Federal Reserve System;

““(2) the term ‘depository institution’ has
the same meaning as in section 3 of the Fed-
eral Deposit Insurance Act, and includes any
wholesale bank;

““(3) the term ‘national wholesale financial
institution’ means a wholesale financial in-
stitution established under section 5136B of
the Revised Statutes of the United States;
and

‘“(4) the term ‘wholesale bank’ means a na-
tional wholesale financial institution, a
wholesale financial institution established
under section 9B of the Federal Reserve Act,
or a corporation organized under section 25A
of the Federal Reserve Act.

“§782. Selection of trustee

“Notwithstanding any other provision of
this title, the conservator or receiver who
files the petition shall be the trustee under
this chapter, unless the Comptroller of the
Currency (in the case of a national wholesale
financial institution for which it appointed
the conservator or receiver) or the Board (in
the case of any wholesale bank for which it
appointed the conservator or receiver) des-
ignates an alternative trustee. The Comp-
troller of the Currency or the Board (as ap-
plicable) may designate a successor trustee,
if required.

“§783. Additional powers of trustee

““(a) The trustee under this subchapter has
power, with permission of the court—

‘(1) to sell the wholesale bank to a deposi-
tory institution or consortium of depository
institutions (which consortium may agree on
the allocation of the wholesale bank among
the consortium);

“(2) to merge the wholesale bank with a
depository institution;

““(3) to transfer contracts to the same ex-
tent as could a receiver for a depository in-
stitution under paragraphs (9) and (10) of sec-
tion 11(e) of the Federal Deposit Insurance
Act;

‘“(4) to transfer assets or liabilities to a de-
pository institution;

““(5) to distribute property not of the es-
tate, including distributions to customers
that are mandated by subchapters Il and IV
of this chapter; or

‘“(6) to transfer assets and liabilities to a
bridge bank as provided in paragraphs (1),
(3)(A), (5), (6), and (9) through (13), and sub-
paragraphs (A) through (H) and (K) of para-
graph (4) of section 11(n) of the Federal De-
posit Insurance Act, except that—
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“(A) the bridge bank shall be treated as a
wholesale bank for the purpose of this sub-
section; and

“(B) any references in any such provision
of law to the Federal Deposit Insurance Cor-
poration shall be construed to be references
to the appointing agency and that references
to deposit insurance shall be omitted.

“(b) Any reference in this section to trans-
fers of liabilities includes a ratable transfer
of liabilities within a priority class.

“§784. Right to be heard

“The Comptroller of the Currency (in the
case of a national wholesale financial insti-
tution), the Board (in the case of any whole-
sale bank), or a Federal Reserve bank (in the
case of a wholesale bank that is a member of
that bank) may raise and may appear and be
heard on any issue in a case under this sub-
chapter.

“8§785. Expedited transfers

“The trustee may make a transfer pursu-
ant to section 783 without prior judicial ap-
proval, if the Comptroller of the Currency (in
the case of a national wholesale financial in-
stitution for which it appointed the conser-
vator or receiver) or the Board (in the case of
any wholesale bank for which it appointed
the conservator or receiver) determines that
the transfer would be necessary to avert seri-
ous adverse effects on economic conditions
or financial stability.”.

(C) CONFORMING AMENDMENT.—The table of
sections for chapter 7 of title 11, United
States Code, is amended by adding at the end
the following:

““781. Definitions for subchapter.
“‘782. Selection of trustee.

““783. Additional powers of trustee.
*“784. Right to be heard.

“‘785. Expedited transfers.”.

(e) RESOLUTION OF EDGE CORPORATIONS.—
Section 25A(16) of the Federal Reserve Act
(12 U.S.C. 624(16)) is amended to read as fol-
lows:

““(16) APPOINTMENT OF RECEIVER OR CONSER-
VATOR.—

“(A) IN GENERAL.—The Board may appoint
a conservator or receiver for a corporation
organized under the provisions of this sec-
tion to the same extent and in the same
manner as the Comptroller of the Currency
may appoint a conservator or receiver for a
national bank, and the conservator or re-
ceiver for such corporation shall exercise the
same powers, functions, and duties, subject
to the same limitations, as a conservator or
receiver for a national bank.

““(B) EQUIVALENT AUTHORITY.—The Board
shall have the same authority with respect
to any conservator or receiver appointed for
a corporation organized under the provisions
of this section under this paragraph and any
such corporation as the Comptroller of the
Currency has with respect to a conservator
or receiver of a national bank and the na-
tional bank for which a conservator or re-
ceiver has been appointed.

“(C) TITLE 11 PETITIONS.—The Board may
direct the conservator or receiver of a cor-
poration organized under the provisions of
this section to file a petition pursuant to
title 11, United States Code, in which case,
title 11, United States Code, shall apply to
the corporation in lieu of otherwise applica-
ble Federal or State insolvency law.”.

Subtitle E—Preservation of FTC Authority
SEC. 141. AMENDMENT TO THE BANK HOLDING

COMPANY ACT OF 1956 TO MODIFY
NOTIFICATION AND POST-APPROVAL
WAITING PERIOD FOR SECTION 3
TRANSACTIONS.

Section 11(b)(1) of the Bank Holding Com-
pany Act of 1956 (12 U.S.C. 1849(b)(1)) is
amended by inserting ‘“‘and, if the trans-
action also involves an acquisition under
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section 4 or section 6, the Board shall also
notify the Federal Trade Commission of such
approval’ before the period at the end of the
first sentence.

SEC. 142. INTERAGENCY DATA SHARING.

To the extent not prohibited by other law,
the Comptroller of the Currency, the Direc-
tor of the Office of Thrift Supervision, the
Federal Deposit Insurance Corporation, and
the Board of Governors of the Federal Re-
serve System shall make available to the At-
torney General and the Federal Trade Com-
mission any data in the possession of any
such banking agency that the antitrust
agency deems necessary for antitrust review
of any transaction requiring notice to any
such antitrust agency or the approval of
such agency under section 3, 4, or 6 of the
Bank Holding Company Act of 1956, section
18(c) of the Federal Deposit Insurance Act,
the National Bank Consolidation and Merger
Act, section 10 of the Home Owners’ Loan
Act, or the antitrust laws.

SEC. 143. CLARIFICATION OF STATUS OF SUBSIDI-
ARIES AND AFFILIATES.

(a) CLARIFICATION OF FEDERAL TRADE COM-
MISSION JURISDICTION.—ANYy person which di-
rectly or indirectly controls, is controlled di-
rectly or indirectly by, or is directly or indi-
rectly under common control with, any bank
or savings association (as such terms are de-
fined in section 3 of the Federal Deposit In-
surance Act) and is not itself a bank or sav-
ings association shall not be deemed to be a
bank or savings association for purposes of
the Federal Trade Commission Act or any
other law enforced by the Federal Trade
Commission.

(b) SAVINGS PRoOVISION.—NoO provision of
this section shall be construed as restricting
the authority of any Federal banking agency
(as defined in section 3 of the Federal De-
posit Insurance Act) under any Federal
banking law, including section 8 of the Fed-
eral Deposit Insurance Act.

(c) HART-SCOTT-RODINO AMENDMENT.—Sec-
tion 7A(c)(7) of the Clayton Act (15 U.S.C.
18a(c)(7)) is amended by inserting before the
semicolon at the end thereof the following:
‘“, except that a portion of a transaction is
not exempt under this paragraph if such por-
tion of the transaction (A) requires notice
under section 6 of the Bank Holding Com-
pany Act of 1956; and (B) does not require ap-
proval under section 3 or 4 of the Bank Hold-
ing Company Act of 1956"".

SEC. 144. ANNUAL GAO REPORT.

(@) IN GENERAL.—By the end of the 1-year
period beginning on the date of enactment of
this Act and annually thereafter, the Comp-
troller General of the United States shall
submit a report to the Congress on market
concentration in the financial services in-
dustry and its impact on consumers.

(b) ANALYSIS.—Each report submitted
under subsection (a) shall contain an anal-
ysis of—

(1) the positive and negative effects of af-
filiations between various types of financial
companies, and of acquisitions pursuant to
this Act and the amendments made by this
Act to other provisions of law, including any
positive or negative effects on consumers,
area markets, and submarkets thereof or on
registered securities brokers and dealers
which have been purchased by depository in-
stitutions or depository institution holding
companies;

(2) the changes in business practices and
the effects of any such changes on the avail-
ability of venture capital, consumer credit,
and other financial services or products and
the availability of capital and credit for
small businesses; and

(3) the acquisition patterns among deposi-
tory institutions, depository institution
holding companies, securities firms, and in-
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surance companies including acquisitions

among the largest 20 percent of firms and ac-

quisitions within regions or other limited
geographical areas.

Subtitle F—Applying the Principles of Na-
tional Treatment and Equality of Competi-
tive Opportunity to Foreign Banks and For-
eign Financial Institutions

SEC. 151. APPLYING THE PRINCIPLES OF NA-

TIONAL TREATMENT AND EQUALITY
OF COMPETITIVE OPPORTUNITY TO
FOREIGN BANKS THAT ARE FINAN-
CIAL HOLDING COMPANIES.

Section 8(c) of the International Banking
Act of 1978 (12 U.S.C. 3106(c)) is amended by
adding at the end the following new para-
graph:

‘“(3) TERMINATION OF
RIGHTS.—

“(A) IN GENERAL.—If any foreign bank or
foreign company files a declaration under
section 6(b)(1)(D) of the Bank Holding Com-
pany Act of 1956, or receives a determination
under section 10(d)(1) of the Bank Holding
Company Act of 1956, any authority con-
ferred by this subsection on any foreign bank
or company to engage in any activity which
the Board has determined to be permissible
for financial holding companies under sec-
tion 6 of such Act shall terminate imme-
diately.

““(B) RESTRICTIONS AND REQUIREMENTS AU-
THORIZED.—If a foreign bank or company
that engages, directly or through an affiliate
pursuant to paragraph (1), in an activity
which the Board has determined to be per-
missible for financial holding companies
under section 6 of the Bank Holding Com-
pany Act of 1956 has not filed a declaration
with the Board of its status as a financial
holding company under such section or re-
ceived a determination under section 10(d)(1)
by the end of the 2-year period beginning on
the date of enactment of the Financial Serv-
ices Act of 1999, the Board, giving due regard
to the principle of national treatment and
equality of competitive opportunity, may
impose such restrictions and requirements
on the conduct of such activities by such for-
eign bank or company as are comparable to
those imposed on a financial holding com-
pany organized under the laws of the United
States, including a requirement to conduct
such activities in compliance with any pru-
dential safeguards established under section
5(h) of the Bank Holding Company Act of
1956.7".

SEC. 152. APPLYING THE PRINCIPLES OF NA-

TIONAL TREATMENT AND EQUALITY
OF COMPETITIVE OPPORTUNITY TO
FOREIGN BANKS AND FOREIGN FI-
NANCIAL INSTITUTIONS THAT ARE
WHOLESALE FINANCIAL INSTITU-
TIONS.

Section 8A of the Federal Deposit Insur-
ance Act (as added by section 136(c)(2) of this
Act) is amended by adding at the end the fol-
lowing new subsection:

“(i) VOLUNTARY TERMINATION OF DEPOSIT
INSURANCE.—The provisions on voluntary
termination of insurance in this section
shall apply to an insured branch of a foreign
bank (including a Federal branch) in the
same manner and to the same extent as they
apply to an insured State bank or a national
bank.”.

SEC. 153. REPRESENTATIVE OFFICES.

(a) DEFINITION OF ‘‘REPRESENTATIVE OF-
FICE””.—Section 1(b)(15) of the International
Banking Act of 1978 (12 U.S.C. 3101(15)) is
amended by striking ‘‘State agency, or sub-
sidiary of a foreign bank’ and inserting ‘‘or
State agency’’.

(b) EXAMINATIONS.—Section 10(c) of the
International Banking Act of 1978 (12 U.S.C.
3107(c)) is amended by adding at the end the
following: ‘*“The Board may also make exami-
nations of any affiliate of a foreign bank
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conducting business in any State if the
Board deems it necessary to determine and
enforce compliance with this Act, the Bank
Holding Company Act of 1956 (12 U.S.C. 1841
et seq.), or other applicable Federal banking
law.””.

Subtitle G—Federal Home Loan Bank System
Modernization
SEC. 161. SHORT TITLE.

This subtitle may be cited as the ‘““Federal
Home Loan Bank System Modernization Act
of 1999,

SEC. 162. DEFINITIONS.

Section 2 of the Federal Home Loan Bank
Act (12 U.S.C. 1422) is amended—

(1) in paragraph (1), by striking ‘“‘term
‘Board’ means’ and inserting ‘“‘terms ‘Fi-
nance Board’ and ‘Board’ mean’’;

(2) by striking paragraph (3) and inserting
the following:

““(3) STATE.—The term ‘State’, in addition
to the States of the United States, includes
the District of Columbia, Guam, Puerto
Rico, the United States Virgin Islands,
American Samoa, and the Commonwealth of
the Northern Mariana Islands.’’; and

(3) by adding at the end the following new
paragraph:

“(13) COMMUNITY FINANCIAL INSTITUTION.—

“(A) IN GENERAL.—The term ‘community
financial institution’ means a member—

““(i) the deposits of which are insured under
the Federal Deposit Insurance Act; and

“(ii) that has, as of the date of the trans-
action at issue, less than $500,000,000 in aver-
age total assets, based on an average of total
assets over the 3 years preceding that date.

““(B) ADJUSTMENTS.—The $500,000,000 limit
referred to in subparagraph (A)(ii) shall be
adjusted annually by the Finance Board,
based on the annual percentage increase, if
any, in the Consumer Price Index for all
urban consumers, as published by the De-
partment of Labor.”.

SEC. 163. SAVINGS ASSOCIATION MEMBERSHIP.

(a) FEDERAL HOME LOAN BANK MEMBER-
sHIP.—Section 5(f) of the Home Owners’ Loan
Act (12 U.S.C. 1464(f)) is amended to read as
follows:

“(f) FEDERAL HOME LOAN BANK MEMBER-
SHIP.—On and after January 1, 1999, a Federal
savings association may become a member of
the Federal Home Loan Bank System, and
shall qualify for such membership in the
manner provided by the Federal Home Loan
Bank Act.”.

(b) WITHDRAWAL.—Section 6(e) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1426(e))
is amended by striking ‘“Any member other
than a Federal savings and loan association
may withdraw’ and inserting ‘‘Any member
may withdraw’’.

SEC. 164. ADVANCES TO MEMBERS; COLLATERAL.

(a) IN GENERAL.—Section 10(a) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1430(a))
is amended—

(1) by redesignating paragraphs (1) through
(4) as subparagraphs (A) through (D), respec-
tively, and indenting appropriately;

(2) by striking ‘““(a) Each’ and inserting the
following:

“(a) IN GENERAL.—

““(1) ALL ADVANCES.—Each”’;

(3) by striking the second sentence and in-
serting the following:

““(2) PURPOSES OF ADVANCES.—A long-term
advance may only be made for the purposes
of—

“(A) providing funds to any member for
residential housing finance; and

“(B) providing funds to any community fi-
nancial institution for small businesses, ag-
ricultural, rural development, or low-income
community development lending.”’;

(4) by striking ‘““A Bank’ and inserting the
following:



S4700

““(3) COLLATERAL.—A Bank’’;

(5) in paragraph (3) (as so designated by
paragraph (4) of this subsection)—

(A) in subparagraph (C) (as so redesignated
by paragraph (1) of this subsection) by strik-
ing “‘Deposits’ and inserting ‘‘Cash or depos-
its”’;

(B) in subparagraph (D) (as so redesignated
by paragraph (1) of this subsection), by strik-
ing the second sentence; and

(C) by inserting after subparagraph (D) (as
so redesignated by paragraph (1) of this sub-
section) the following new subparagraph:

““(E) Secured loans for small business, agri-
culture, rural development, or low-income
community development, or securities rep-
resenting a whole interest in such secured
loans, in the case of any community finan-
cial institution.”’;

(6) in paragraph (5)—

(A) in the second sentence, by striking
““and the Board”’;

(B) in the third sentence, by striking
“Board” and inserting ‘‘Federal home loan
bank’’; and

(C) by striking “‘(5) Paragraphs (1) through
(4)” and inserting the following:

““(4) ADDITIONAL BANK AUTHORITY.—Sub-
paragraphs (A) through (E) of paragraph (3)’;
and

(7) by adding at the end the following:

““(5) REVIEW OF CERTAIN COLLATERAL STAND-
ARDS.—The Board may review the collateral
standards applicable to each Federal home
loan bank for the classes of collateral de-
scribed in subparagraphs (D) and (E) of para-
graph (3), and may, if necessary for safety
and soundness purposes, require an increase
in the collateral standards for any or all of
those classes of collateral.

“‘(6) DEFINITIONS.—For purposes of this sub-
section, the terms ‘small business’, ‘agri-
culture’, ‘rural development’, and ‘low-in-
come community development’ shall have
the meanings given those terms by rule or
regulation of the Finance Board.”.

(b) CLERICAL AMENDMENT.—The section
heading for section 10 of the Federal Home
Loan Bank Act (12 U.S.C. 1430) is amended to
read as follows:

“SEC. 10. ADVANCES TO MEMBERS.”.

(c) CONFORMING AMENDMENTS RELATING TO
MEMBERS WHICH ARE NOT QUALIFIED THRIFT
LENDERS—Section 10(e)(1) of the Federal
Home Loan Bank Act (12 U.S.C. 1430(e)(1)) is
amended in the second sentence, by inserting
before the period “‘or, in the case of any com-
munity financial institution, for the pur-
poses described in subsection (a)(2)”’.

SEC. 165. ELIGIBILITY CRITERIA.

Section 4(a) of the Federal Home Loan
Bank Act (12 U.S.C. 1424(a)) is amended—

(1) in paragraph (2)(A), by inserting,
“‘(other than a community financial institu-
tion)” after ‘‘institution’; and

(2) by adding at the end the following new
paragraph:

““(3) LIMITED EXEMPTION FOR COMMUNITY FI-
NANCIAL INSTITUTIONS.—A community finan-
cial institution that otherwise meets the re-
quirements of paragraph (2) may become a
member without regard to the percentage of
its total assets that is represented by resi-
dential mortgage loans, as described in sub-
paragraph (A) of paragraph (2).”".

SEC. 166. MANAGEMENT OF BANKS.

(a) BoARD OF DIRECTORS.—Section 7(d) of
the Federal Home Loan Bank Act (12 U.S.C.
1427(d)) is amended—

(1) by striking ““(d) The term” and insert-
ing the following:

““(d) TERMS OF OFFICE.—The term’’; and

(2) by striking ‘‘shall be two years’’.

(b) CoMPENSATION.—Section 7(i) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1427(i))
is amended by striking *‘, subject to the ap-
proval of the board”’.
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(c) REPEAL OF SECTIONS 22A AND 27.—The
Federal Home Loan Bank Act (12 U.S.C. 1421
et seq.) is amended by striking sections 22A
(12 U.S.C. 1442a) and 27 (12 U.S.C. 1447).

(d) SECTION 12.—Section 12 of the Federal
Home Loan Bank Act (12 U.S.C. 1432) is
amended—

(1) in subsection (a)—

(A) by striking **, but, except’” and all that
follows through ‘“‘ten years’’;

(B) by striking *“, subject to the approval
of the Board’ each place that term appears;

(C) by striking ‘“‘and, by its Board of direc-
tors,”” and all that follows through ‘“‘agent of
such bank,”” and inserting ‘‘and, by the board
of directors of the bank, to prescribe, amend,
and repeal by-laws governing the manner in
which its affairs may be administered, con-
sistent with applicable laws and regulations,
as administered by the Finance Board. No of-
ficer, employee, attorney, or agent of a Fed-
eral home loan bank’’; and

(D) by striking ‘““Board of directors’ each
place that term appears and inserting ‘‘board
of directors’’; and

(2) in subsection (b), by striking ‘“‘loans
banks’ and inserting ‘‘loan banks’.

(e) POWERS AND DUTIES OF FEDERAL Hous-
ING FINANCE BOARD.—

(1) ISSUANCE OF NOTICES OF VIOLATIONS.—
Section 2B(a) of the Federal Home Loan
Bank Act (12 U.S.C. 1422b(a)) is amended by
adding at the end the following new para-
graphs:

““(5) To issue and serve a notice of charges
upon a Federal home loan bank or upon any
executive officer or director of a Federal
home loan bank if, in the determination of
the Finance Board, the bank, executive offi-
cer, or director is engaging or has engaged
in, or the Finance Board has reasonable
cause to believe that the bank, executive of-
ficer, or director is about to engage in, any
conduct that violates any provision of this
Act or any law, order, rule, or regulation or
any condition imposed in writing by the Fi-
nance Board in connection with the granting
of any application or other request by the
bank, or any written agreement entered into
by the bank with the agency, in accordance
with the procedures provided in section
1371(c) of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992.
Such authority includes the same authority
to take affirmative action to correct condi-
tions resulting from violations or practices
or to limit activities of a bank or any execu-
tive officer or director of a bank as appro-
priate Federal banking agencies have to take
with respect to insured depository institu-
tions under paragraphs (6) and (7) of section
8(b) of the Federal Deposit Insurance Act,
and to have all other powers, rights, and du-
ties to enforce this Act with respect to the
Federal home loan banks and their executive
officers and directors as the Office of Federal
Housing Enterprise Oversight has to enforce
the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, the Fed-
eral National Mortgage Association Charter
Act, or the Federal Home Loan Mortgage
Corporation Act with respect to the Federal
housing enterprises under the Federal Hous-
ing Enterprises Financial Safety and Sound-
ness Act of 1992.

‘“(6) To address any insufficiencies in cap-
ital levels resulting from the application of
section 5(f) of the Home Owners’ Loan Act.

*“(7) To sue and be sued, by and through its
own attorneys.”.

(2) TECHNICAL AMENDMENT.—Section 111 of
Public Law 93-495 (12 U.S.C. 250) is amended
by inserting ‘‘Federal Housing Finance
Board,” after ‘“Director of the Office of
Thrift Supervision,”.

() ELIGIBILITY TO SECURE ADVANCES.—
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(1) SECTION 9.—Section 9 of the Federal
Home Loan Bank Act (12 U.S.C. 1429) is
amended—

(A) in the second sentence, by striking
“with the approval of the Board’’; and

(B) in the third sentence, by striking *‘,
subject to the approval of the Board,”.

(2) SECTION 10.—Section 10 of the Federal
Home Loan Bank Act (12 U.S.C. 1430) is
amended—

(A) in subsection (c)—

(i) in the first sentence, by striking
“Board” and inserting ‘‘Federal home loan
bank’’; and

(if) in the second sentence, by striking
“held by’” and all that follows before the pe-
riod;

(B) in subsection (d)—

(i) in the first sentence, by striking ‘“and
the approval of the Board’’; and

(ii) by striking “*Subject to the approval of
the Board, any’’ and inserting ‘“Any’’; and

(C) in subsection (j)(1)—

(i) by striking ‘‘to subsidize the interest
rate on advances’ and inserting ‘‘to provide
subsidies, including subsidized interest rates
on advances’’;

(ii) by striking ““Pursuant’” and inserting
the following:

“(A) ESTABLISHMENT.—Pursuant’’; and

(iii) by adding at the end the following new
subparagraph:

“‘(B) NONDELEGATION OF APPROVAL AUTHOR-
ITY.—Subject to such regulations as the Fi-
nance Board may prescribe, the board of di-
rectors of each Federal home loan bank may
approve or disapprove requests from mem-
bers for Affordable Housing Program sub-
sidies, and may not delegate such author-
ity.”.

(g) SECTION 16.—Section 16(a) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1436(a))
is amended—

(1) in the third sentence—

(A) by striking ‘“‘net earnings’ and insert-
ing ““previously retained earnings or current
net earnings’’; and

(B) by striking *‘, and then only with the
approval of the Federal Housing Finance
Board™’; and

(2) by striking the fourth sentence.

(h) SEcTION 18.—Section 18(b) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1438(b))
is amended by striking paragraph (4).

SEC. 167. RESOLUTION FUNDING CORPORATION.

(a) IN GENERAL.—Section 21B(f)(2)(C) of the
Federal Home Loan Bank Act (12 U.S.C.
1441b(f)(2)(C)) is amended to read as follows:

“(C) PAYMENTS BY FEDERAL HOME LOAN
BANKS.—

“(i) IN GENERAL.—To0 the extent that the
amounts available pursuant to subpara-
graphs (A) and (B) are insufficient to cover
the amount of interest payments, each Fed-
eral home loan bank shall pay to the Fund-
ing Corporation in each calendar year, 20.75
percent of the net earnings of that bank
(after deducting expenses relating to section
10(j) and operating expenses).

“(ii) ANNUAL DETERMINATION.—The Board
annually shall determine the extent to which
the value of the aggregate amounts paid by
the Federal home loan banks exceeds or falls
short of the value of an annuity of
$300,000,000 per year that commences on the
issuance date and ends on the final scheduled
maturity date of the obligations, and shall
select appropriate present value factors for
making such determinations.

“(iili) PAYMENT TERM ALTERATIONS.—The
Board shall extend or shorten the term of
the payment obligations of a Federal home
loan bank under this subparagraph as nec-
essary to ensure that the value of all pay-
ments made by the banks is equivalent to
the value of an annuity referred to in clause

(ii).
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““(iv) TERM BEYOND MATURITY.—If the Board
extends the term of payments beyond the
final scheduled maturity date for the obliga-
tions, each Federal home loan bank shall
continue to pay 20.75 percent of its net earn-
ings (after deducting expenses relating to
section 10(j) and operating expenses) to the
Treasury of the United States until the
value of all such payments by the Federal
home loan banks is equivalent to the value
of an annuity referred to in clause (ii). In the
final year in which the Federal home loan
banks are required to make any payment to
the Treasury under this subparagraph, if the
dollar amount represented by 20.75 percent of
the net earnings of the Federal home loan
banks exceeds the remaining obligation of
the banks to the Treasury, the Finance
Board shall reduce the percentage pro rata
to a level sufficient to pay the remaining ob-
ligation.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall become effec-
tive on January 1, 1999. Payments made by a
Federal home loan bank before that effective
date shall be counted toward the total obli-
gation of that bank under section 21B(f)(2)(C)
of the Federal Home Loan Bank Act, as
amended by this section.

Subtitle H—Direct Activities of Banks
SEC. 181. AUTHORITY OF NATIONAL BANKS TO
UNDERWRITE CERTAIN MUNICIPAL
BONDS.

The paragraph designated the Seventh of
section 5136 of the Revised Statutes of the
United States (12 U.S.C. 24(7)) is amended by
adding at the end the following new sen-
tence: “‘In addition to the provisions in this
paragraph for dealing in, underwriting or
purchasing securities, the limitations and re-
strictions contained in this paragraph as to
dealing in, underwriting, and purchasing in-
vestment securities for the national bank’s
own account shall not apply to obligations
(including limited obligation bonds, revenue
bonds, and obligations that satisfy the re-
quirements of section 142(b)(1) of the Inter-
nal Revenue Code of 1986) issued by or on be-
half of any state or political subdivision of a
state, including any municipal corporate in-
strumentality of 1 or more states, or any
public agency or authority of any state or
political subdivision of a state, if the na-
tional banking association is well capitalized
(as defined in section 38 of the Federal De-
posit Insurance Act).”.

Subtitle I—Deposit Insurance Funds
SEC. 186. STUDY OF SAFETY AND SOUNDNESS OF
FUNDS.

(a) STUDY REQUIRED.—The Board of Direc-
tors of the Federal Deposit Insurance Cor-
poration shall conduct a study of the fol-
lowing issues with regard to the Bank Insur-
ance Fund and the Savings Association In-
surance Fund:

(1) SAFETY AND SOUNDNESS.—The safety
and soundness of the funds and the adequacy
of the reserve requirements applicable to the
funds in light of—

(A) the size of the insured depository insti-
tutions which are resulting from mergers
and consolidations since the effective date of
the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994; and

(B) the affiliation of insured depository in-
stitutions with other financial institutions
pursuant to this Act and the amendments
made by this Act.

(2) CONCENTRATION LEVELS.—The con-
centration levels of the funds, taking into
account the number of members of each fund
and the geographic distribution of such
members, and the extent to which either
fund is exposed to higher risks due to a re-
gional concentration of members or an insuf-
ficient membership base relative to the size
of member institutions.
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(3) MERGER ISSUES.—Issues relating to the
planned merger of the funds, including the
cost of merging the funds and the manner in
which such costs will be distributed among
the members of the respective funds.

(b) REPORT REQUIRED.—

(1) IN GENERAL.—Before the end of the 9-
month period beginning on the date of enact-
ment of this Act, the Board of Directors of
the Federal Deposit Insurance Corporation
shall submit a report to the Congress on the
study conducted pursuant to subsection (a).

(2) CONTENTS OF REPORT.—The report shall
include—

(A) detailed findings of the Board of Direc-
tors with regard to the issues described in
subsection (a);

(B) a description of the plans developed by
the Board of Directors for merging the Bank
Insurance Fund and the Savings Association
Insurance Fund, including an estimate of the
amount of the cost of such merger which
would be borne by Savings Association In-
surance Fund members; and

(C) such recommendations for legislative
and administrative action as the Board of
Directors determines to be necessary or ap-
propriate to preserve the safety and sound-
ness of the deposit insurance funds, reduce
the risks to such funds, provide for an effi-
cient merger of such funds, and for other
purposes.

(c) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

(1) INSURED DEPOSITORY INSTITUTION.—The
term ‘“‘insured depository institution” has
the same meaning as in section 3(c) of the
Federal Deposit Insurance Act.

(2) BIF AND SAIF MEMBERS.—The terms
“Bank Insurance Fund member’” and ‘‘Sav-
ings Association Insurance Fund member”’
have the same meanings as in section 7(I) of
the Federal Deposit Insurance Act.

SEC. 187. ELIMINATION OF SAIF AND DIF SPE-
CIAL RESERVES.
(a)

SAIF SPECIAL RESERVES.—Section
11(a)(6) of the Federal Deposit Insurance Act
(12 U.S.C. 1821(a)(6)) is amended by striking
subparagraph (L).

(b) DIF SPECIAL RESERVES.—Section 2704 of
the Deposit Insurance Funds Act of 1996 (12
U.S.C. 1821 note) is amended—

(1) by striking subsection (b); and

(2) in subsection (d)—

(A) by striking paragraph (4);

(B) in paragraph (6)(C)(i), by striking ““(6)
and (7)”” and inserting ‘““(5), (6), and (7)"’; and

(C) in paragraph (6)(C), by striking clause
(ii) and inserting the following:

“(if) by redesignating paragraph (8) as
paragraph (5).”".

Subtitle J—Effective Date of Title
SEC. 191. EFFECTIVE DATE.

Except with regard to any subtitle or other
provision of this title for which a specific ef-
fective date is provided, this title and the
amendments made by this title shall take ef-
fect at the end of the 270-day period begin-
ning on the date of enactment of this Act.

TITLE II—FUNCTIONAL REGULATION
Subtitle A—Brokers and Dealers
SEC. 201. DEFINITION OF BROKER.

Section 3(a)(4) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(4)) is amended to
read as follows:

‘“(4) BROKER.—

“(A) IN GENERAL.—The term ‘broker’
means any person engaged in the business of
effecting transactions in securities for the
account of others.

““(B) EXCEPTION FOR CERTAIN BANK ACTIVI-
TIES.—A bank shall not be considered to be a
broker because the bank engages in any of
the following activities under the conditions
described:

“(i) THIRD PARTY BROKERAGE ARRANGE-
MENTS.—The bank enters into a contractual

S4701

or other arrangement with a broker or dealer
registered under this title under which the
broker or dealer offers brokerage services on
or off the premises of the bank if—

“(1) such broker or dealer is clearly identi-
fied as the person performing the brokerage
services;

“(11) the broker or dealer performs broker-
age services in an area that is clearly
marked and, to the extent practicable, phys-
ically separate from the routine deposit-tak-
ing activities of the bank;

“(111) any materials used by the bank to
advertise or promote generally the avail-
ability of brokerage services under the con-
tractual or other arrangement clearly indi-
cate that the brokerage services are being
provided by the broker or dealer and not by
the bank;

“(IV) any materials used by the bank to
advertise or promote generally the avail-
ability of brokerage services under the con-
tractual or other arrangement are in compli-
ance with the Federal securities laws before
distribution;

“(V) bank employees (other than associ-
ated persons of a broker or dealer who are
qualified pursuant to the rules of a self-regu-
latory organization) perform only clerical or
ministerial functions in connection with bro-
kerage transactions including scheduling ap-
pointments with the associated persons of a
broker or dealer, except that bank employ-
ees may forward customer funds or securities
and may describe in general terms the range
of investment vehicles available from the
bank and the broker or dealer under the con-
tractual or other arrangement;

“(VI1) bank employees do not directly re-
ceive incentive compensation for any broker-
age transaction unless such employees are
associated persons of a broker or dealer and
are qualified pursuant to the rules of a self-
regulatory organization, except that the
bank employees may receive compensation
for the referral of any customer if the com-
pensation is a nominal one-time cash fee of
a fixed dollar amount and the payment of
the fee is not contingent on whether the re-
ferral results in a transaction;

“(VII) such services are provided by the
broker or dealer on a basis in which all cus-
tomers which receive any services are fully
disclosed to the broker or dealer;

“(VIHI) the bank does not carry a securities
account of the customer except in a cus-
tomary custodian or trustee capacity; and

“(IX) the bank, broker, or dealer informs
each customer that the brokerage services
are provided by the broker or dealer and not
by the bank and that the securities are not
deposits or other obligations of the bank, are
not guaranteed by the bank, and are not in-
sured by the Federal Deposit Insurance Cor-
poration.

“(if) TRUST ACTIVITIES.—The bank effects
transactions in a trustee capacity, or effects
transactions in a fiduciary capacity in its
trust department or other department that
is regularly examined by bank examiners for
compliance with fiduciary principles and
standards, and (in either case)—

“(1) is primarily compensated for such
transactions on the basis of an administra-
tion or annual fee (payable on a monthly,
quarterly, or other basis), a percentage of as-
sets under management, or a flat or capped
per order processing fee equal to not more
than the cost incurred by the bank in con-
nection with executing securities trans-
actions for trustee and fiduciary customers,
or any combination of such fees, consistent
with fiduciary principles and standards; and

“(I1) does not publicly solicit brokerage
business, other than by advertising that it
effects transactions in securities in conjunc-
tion with advertising its other trust activi-
ties.
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“(iif) PERMISSIBLE SECURITIES TRANS-
ACTIONS.—The bank effects transactions in—

“(1) commercial paper, bankers accept-
ances, or commercial bills;

“(11) exempted securities;

“(1M) qualified Canadian government obli-
gations as defined in section 5136 of the Re-
vised Statutes, in conformity with section
15C of this title and the rules and regulations
thereunder, or obligations of the North
American Development Bank; or

“(1IV) any standardized, credit enhanced
debt security issued by a foreign government
pursuant to the March 1989 plan of then Sec-
retary of the Treasury Brady, used by such
foreign government to retire outstanding
commercial bank loans.

““(iv) CERTAIN STOCK PURCHASE PLANS.—

“(I) EMPLOYEE BENEFIT PLANS.—The bank
effects transactions, as part of its transfer
agency activities, in the securities of an
issuer as part of any pension, retirement,
profit-sharing, bonus, thrift, savings, incen-
tive, or other similar benefit plan for the em-
ployees of that issuer or its subsidiaries, if—

(aa) the bank does not solicit transactions
or provide investment advice with respect to
the purchase or sale of securities in connec-
tion with the plan; and

“(bb) the bank’s compensation for such
plan or program consists primarily of admin-
istration fees, or flat or capped per order
processing fees, or both.

“(11) DIVIDEND REINVESTMENT PLANS.—The
bank effects transactions, as part of its
transfer agency activities, in the securities
of an issuer as part of that issuer’s dividend
reinvestment plan, if—

‘““(aa) the bank does not solicit trans-
actions or provide investment advice with
respect to the purchase or sale of securities
in connection with the plan;

“‘(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission; and

““(cc) the bank’s compensation for such
plan or program consists primarily of admin-
istration fees, or flat or capped per order
processing fees, or both.

“(I1) ISsUErR PLANS.—The bank effects
transactions, as part of its transfer agency
activities, in the securities of an issuer as
part of a plan or program for the purchase or
sale of that issuer’s shares, if—

‘““(aa) the bank does not solicit trans-
actions or provide investment advice with
respect to the purchase or sale of securities
in connection with the plan or program;

““(bb) the bank does not net shareholders’
buy and sell orders, other than for programs
for odd-lot holders or plans registered with
the Commission; and

““(cc) the bank’s compensation for such
plan or program consists primarily of admin-
istration fees, or flat or capped per order
processing fees, or both.

“(IV) PERMISSIBLE DELIVERY OF MATE-
RIALS.—The exception to being considered a
broker for a bank engaged in activities de-
scribed in subclauses (1), (11), and (111) will
not be affected by a bank’s delivery of writ-
ten or electronic plan materials to employ-
ees of the issuer, shareholders of the issuer,
or members of affinity groups of the issuer,
so long as such materials are—

‘“‘(aa) comparable in scope or nature to
that permitted by the Commission as of the
date of enactment of the Financial Services
Act of 1999; or

““(bb) otherwise permitted by the Commis-
sion.

““(vV) SWEEP ACCOUNTS.—The bank effects
transactions as part of a program for the in-
vestment or reinvestment of bank deposit
funds into any no-load, open-end manage-
ment investment company registered under

CONGRESSIONAL RECORD —SENATE

the Investment Company Act of 1940 that
holds itself out as a money market fund.

““(vi) AFFILIATE TRANSACTIONS.—The bank
effects transactions for the account of any
affiliate of the bank (as defined in section 2
of the Bank Holding Company Act of 1956)
other than—

“(1) a registered broker or dealer; or

“(I1) an affiliate that is engaged in mer-
chant banking, as described in section
6(c)(3)(H) of the Bank Holding Company Act
of 1956.

““(vil) PRIVATE SECURITIES OFFERINGS.—The
bank—

““(1) effects sales as part of a primary offer-
ing of securities not involving a public offer-
ing, pursuant to section 3(b), 4(2), or 4(6) of
the Securities Act of 1933 or the rules and
regulations issued thereunder;

“(I) at any time after the date that is 1
year after the date of enactment of the Fi-
nancial Services Act of 1999, is not affiliated
with a broker or dealer that has been reg-
istered for more than 1 year in accordance
with this title, and engages in dealing, mar-
ket making, or underwriting activities,
other than with respect to exempted securi-
ties; and

(1) effects transactions exclusively with
qualified investors.

““(viii) SAFEKEEPING AND CUSTODY ACTIVI-
TIES.—

“(1) IN GENERAL.—The bank, as part of cus-
tomary banking activities—

‘“(aa) provides safekeeping or custody serv-
ices with respect to securities, including the
exercise of warrants and other rights on be-
half of customers;

“‘(bb) facilitates the transfer of funds or se-
curities, as a custodian or a clearing agency,
in connection with the clearance and settle-
ment of its customers’ transactions in secu-
rities;

““(cc) effects securities lending or bor-
rowing transactions with or on behalf of cus-
tomers as part of services provided to cus-
tomers pursuant to division (aa) or (bb) or
invests cash collateral pledged in connection
with such transactions; or

‘“(dd) holds securities pledged by a cus-
tomer to another person or securities subject
to purchase or resale agreements involving a
customer, or facilitates the pledging or
transfer of such securities by book entry or
as otherwise provided under applicable law.

““(I1) EXCEPTION FOR CARRYING BROKER AC-
TIVITIES.—The exception to being considered
a broker for a bank engaged in activities de-
scribed in subclause (1) shall not apply if the
bank, in connection with such activities,
acts in the United States as a carrying
broker (as such term, and different formula-
tions thereof, are used in section 15(c)(3) and
the rules and regulations thereunder) for any
broker or dealer, unless such carrying broker
activities are engaged in with respect to gov-
ernment securities (as defined in paragraph
(42) of this subsection).

““(ixX) BANKING PRODUCTS.—The bank effects
transactions in traditional banking prod-
ucts, as defined in section 206(a) of the Fi-
nancial Services Act of 1999.

“(x) DE MINIMIS EXCEPTION.—The bank ef-
fects, other than in transactions referred to
in clauses (i) through (ix), not more than 500
transactions in securities in any calendar
year, and such transactions are not effected
by an employee of the bank who is also an
employee of a broker or dealer.

““(C) BROKER DEALER EXECUTION.—The ex-
ception to being considered a broker for a
bank engaged in activities described in
clauses (ii), (iv), and (viii) of subparagraph
(B) shall not apply if the activities described
in such provisions result in the trade in the
United States of any security that is a pub-
licly traded security in the United States,
unless—
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‘(i) the bank directs such trade to a reg-
istered broker dealer for execution;

“‘(ii) the trade is a cross trade or other sub-
stantially similar trade of a security that—

“(1) is made by the bank or between the
bank and an affiliated fiduciary; and

“(I1) is not in contravention of fiduciary
principles established under applicable Fed-
eral or State law; or

“(iii) the trade is conducted in some other
manner permitted under rules, regulations,
or orders as the Commission may prescribe
or issue.

‘(D) NO EFFECT OF BANK EXEMPTIONS ON
OTHER COMMISSION AUTHORITY.—The excep-
tion to being considered a broker for a bank
engaged in activities described in subpara-
graphs (B) and (C) shall not affect the au-
thority of the Commission under any other
provision of this Act or any other securities
law.

““(E) FIDUCIARY CAPACITY.—For purposes of
subparagraph (B)(ii), the term ‘fiduciary ca-
pacity’ means—

“(i) in the capacity as trustee, executor,
administrator, registrar of stocks and bonds,
transfer agent, guardian, assignee, receiver,
or custodian under a uniform gift to minor
act, or as an investment adviser if the bank
receives a fee for its investment advice;

“(if) in any capacity in which the bank
possesses investment discretion on behalf of
another; or

“(iii) in any other similar capacity.

“(F) EXCEPTION FOR ENTITIES SUBJECT TO
SECTION 15(e).—The term ‘broker’ does not in-
clude a bank that—

“(i) was, immediately prior to the enact-
ment of the Financial Services Act of 1999,
subject to section 15(e); and

““(ii) is subject to such restrictions and re-
quirements as the Commission considers ap-
propriate.”.

SEC. 202. DEFINITION OF DEALER.

Section 3(a)(5) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(5)) is amended to
read as follows:

““(5) DEALER.—

“(A) IN GENERAL.—The term ‘dealer’ means
any person engaged in the business of buying
and selling securities for such person’s own
account through a broker or otherwise.

““(B) EXCEPTION FOR PERSON NOT ENGAGED IN
THE BUSINESS OF DEALING.—The term ‘dealer’
does not include a person that buys or sells
securities for such person’s own account, ei-
ther individually or in a fiduciary capacity,
but not as a part of a regular business.

““(C) EXCEPTION FOR CERTAIN BANK ACTIVI-
TIES.—A bank shall not be considered to be a
dealer because the bank engages in any of
the following activities under the conditions
described:

“(i) PERMISSIBLE  SECURITIES
ACTIONS.—The bank buys or sells—

“(1) commercial paper, bankers accept-
ances, or commercial bills;

“(I1) exempted securities;

“(111) qualified Canadian government obli-
gations as defined in section 5136 of the Re-
vised Statutes of the United States, in con-
formity with section 15C of this title and the
rules and regulations thereunder, or obliga-
tions of the North American Development
Bank; or

“(1IV) any standardized, credit enhanced
debt security issued by a foreign government
pursuant to the March 1989 plan of then Sec-
retary of the Treasury Brady, used by such
foreign government to retire outstanding
commercial bank loans.

“(ii) INVESTMENT, TRUSTEE, AND FIDUCIARY
TRANSACTIONS.—The bank buys or sells secu-
rities for investment purposes—

“(1) for the bank; or

“(11) for accounts for which the bank acts
as a trustee or fiduciary.

TRANS-
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“(iif) ASSET-BACKED TRANSACTIONS.—The
bank engages in the issuance or sale to
qualified investors, through a grantor trust
or otherwise, of securities backed by or rep-
resenting an interest in notes, drafts, accept-
ances, loans, leases, receivables, other obli-
gations, or pools of any such obligations pre-
dominantly originated by the bank, or a syn-
dicate of banks of which the bank is a mem-
ber, or an affiliate of any such bank other
than a broker or dealer.

“(iv) BANKING PRODUCTS.—The bank buys
or sells traditional banking products, as de-
fined in section 206(a) of the Financial Serv-
ices Act of 1999.

““(v) DERIVATIVE INSTRUMENTS.—The bank
issues, buys, or sells any derivative instru-
ment to which the bank is a party—

“(1) to or from a qualified investor, except
that if the instrument provides for the deliv-
ery of one or more securities (other than a
derivative instrument or government secu-
rity), the transaction shall be effected with
or through a registered broker or dealer;

“(I1) to or from other persons, except that
if the derivative instrument provides for the
delivery of one or more securities (other
than a derivative instrument or government
security), or is a security (other than a gov-
ernment security), the transaction shall be
effected with or through a registered broker
or dealer; or

“(1) to or from any person if the instru-
ment is neither a security nor provides for
the delivery of one or more securities (other
than a derivative instrument).”.

SEC. 203. REGISTRATION FOR SALES OF PRIVATE
SECURITIES OFFERINGS.

Section 15A of the Securities Exchange Act
of 1934 (15 U.S.C. 780-3) is amended by insert-
ing after subsection (i) the following new
subsection:

“(J) REGISTRATION FOR SALES OF PRIVATE
SECURITIES OFFERINGS.—A registered securi-
ties association shall create a limited quali-
fication category for any associated person
of a member who effects sales as part of a
primary offering of securities not involving a
public offering, pursuant to section 3(b), 4(2),
or 4(6) of the Securities Act of 1933 and the
rules and regulations thereunder, and shall
deem qualified in such limited qualification
category, without testing, any bank em-
ployee who, in the 6-month period preceding
the date of enactment of the Financial Serv-
ices Act of 1999, engaged in effecting such
sales.”.

SEC. 204. SALES PRACTICES AND COMPLAINT
PROCEDURES.

Section 18 of the Federal Deposit Insurance
Act is amended by adding at the end the fol-
lowing new subsection:

““(s) SALES PRACTICES AND COMPLAINT PRoO-
CEDURES WITH RESPECT TO BANK SECURITIES
ACTIVITIES.—

““(1) REGULATIONS REQUIRED.—Each Federal
banking agency shall prescribe and publish
in final form, not later than 6 months after
the date of enactment of the Financial Serv-
ices Act of 1999, regulations which apply to
retail transactions, solicitations, adver-
tising, or offers of any security by any in-
sured depository institution or any affiliate
thereof other than a registered broker or
dealer or an individual acting on behalf of
such a broker or dealer who is an associated
person of such broker or dealer. Such regula-
tions shall include—

“(A) requirements that sales practices
comply with just and equitable principles of
trade that are substantially similar to the
Rules of Fair Practice of the National Asso-
ciation of Securities Dealers; and

“(B) requirements prohibiting (i) condi-
tioning an extension of credit on the pur-
chase or sale of a security; and (ii) any con-
duct leading a customer to believe that an
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extension of credit is conditioned upon the
purchase or sale of a security.

‘“(2) PROCEDURES REQUIRED.—The appro-
priate Federal banking agencies shall jointly
establish procedures and facilities for receiv-
ing and expeditiously processing complaints
against any bank or employee of a bank aris-
ing in connection with the purchase or sale
of a security by a customer, including a com-
plaint alleging a violation of the regulations
prescribed under paragraph (1), but excluding
a complaint involving an individual acting
on behalf of such a broker or dealer who is
an associated person of such broker or deal-
er. The use of any such procedures and facili-
ties by such a customer shall be at the elec-
tion of the customer. Such procedures shall
include provisions to refer a complaint alleg-
ing fraud to the Securities and Exchange
Commission and appropriate State securities
commissions.

““(3) REQUIRED ACTIONS.—The actions re-
quired by the Federal banking agencies
under paragraph (2) shall include the fol-
lowing:

““(A) establishing a group, unit, or bureau
within each such agency to receive such
complaints;

‘“(B) developing and establishing proce-
dures for investigating, and permitting cus-
tomers to investigate, such complaints;

“(C) developing and establishing proce-
dures for informing customers of the rights
they may have in connection with such com-
plaints;

(D) developing and establishing proce-
dures that allow customers a period of at
least 6 years to make complaints and that do
not require customers to pay the costs of the
proceeding; and

‘“(E) developing and establishing proce-
dures for resolving such complaints, includ-
ing procedures for the recovery of losses to
the extent appropriate.

‘“(4) CONSULTATION AND JOINT REGULA-
TIONS.—The Federal banking agencies shall
consult with each other and prescribe joint
regulations pursuant to paragraphs (1) and
(2), after consultation with the Securities
and Exchange Commission.

““(5) PROCEDURES IN ADDITION TO OTHER
REMEDIES.—The procedures and remedies
provided under this subsection shall be in ad-
dition to, and not in lieu of, any other rem-
edies available under law.

*“(6) DEFINITION.—AS
subsection—

“(A) the term ‘security’ has the same
meaning as in section 3(a)(10) of the Securi-
ties Exchange Act of 1934;

““(B) the term ‘registered broker or dealer’
has the same meaning as in section 3(a)(48)
of the Securities Exchange Act of 1934; and

““(C) the term ‘associated person’ has the
same meaning as in section 3(a)(18) of the Se-
curities Exchange Act of 1934.”".

SEC. 205. INFORMATION SHARING.

Section 18 of the Federal Deposit Insurance
Act is amended by adding at the end the fol-
lowing new subsection:

‘‘(t) RECORDKEEPING REQUIREMENTS.—

““(1) REQUIREMENTS.—Each  appropriate
Federal banking agency, after consultation
with and consideration of the views of the
Commission, shall establish recordkeeping
requirements for banks relying on exceptions
contained in paragraphs (4) and (5) of section
3(a) of the Securities Exchange Act of 1934.
Such recordkeeping requirements shall be
sufficient to demonstrate compliance with
the terms of such exceptions and be designed
to facilitate compliance with such excep-
tions. Each appropriate Federal banking
agency shall make any such information
available to the Commission upon request.

““(2) DEFINITIONS.—As used in this sub-
section the term ‘Commission’ means the Se-
curities and Exchange Commission.””.

used in this
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SEC. 206. DEFINITION AND TREATMENT OF BANK-
ING PRODUCTS.

(a) DEFINITION OF TRADITIONAL BANKING
PRoDUCT.—For purposes of paragraphs (4)
and (5) of section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a) (4), (5)),
the term ‘‘traditional banking product”
means—

(1) a deposit account, savings account, cer-
tificate of deposit, or other deposit instru-
ment issued by a bank;

(2) a banker’s acceptance;

(3) a letter of credit issued or loan made by
a bank;

(4) a debit account at a bank arising from
a credit card or similar arrangement;

(5) a participation in a loan which the bank
or an affiliate of the bank (other than a
broker or dealer) funds, participates in, or
owns that is sold—

(A) to qualified investors; or

(B) to other persons that—

(i) have the opportunity to review and as-
sess any material information, including in-
formation regarding the borrower’s credit-
worthiness; and

(ii) based on such factors as financial so-
phistication, net worth, and knowledge and
experience in financial matters, have the ca-
pability to evaluate the information avail-
able, as determined under generally applica-
ble banking standards or guidelines; and

(6) any derivative instrument, whether or
not individually negotiated, involving or re-
lating to—

(A) foreign currencies, except options on
foreign currencies that trade on a national
securities exchange;

(B) interest rates, except interest rate de-
rivative instruments that—

(i) are based on a security or a group or
index of securities (other than government
securities or a group or index of government
securities);

(ii) provide for the delivery of one or more
securities (other than government securi-
ties); or

(iii) trade on a national
change; and

(C) commodities, other rates, indices, or
other assets, except derivative instruments
that—

(i) are securities or that are based on a
group or index of securities (other than gov-
ernment securities or a group or index of
government securities);

(ii) provide for the delivery of one or more
securities (other than government securi-
ties); or

(iii) trade on a national
change.

(b) AMENDMENT TO THE SECURITIES EX-
CHANGE ACT OF 1934.—Section 15 of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 780) is
amended by adding at the end the following
new subsection:

securities ex-

securities ex-

““(i) TRANSACTIONS INVOLVING HYBRID PROD-
UCTS.—

““(1) COMMISSION AUTHORITY.—

“(A) IN GENERAL.—The Commission may,
after consultation with the Board, deter-
mine, by regulation published in the Federal
Register, that a bank that effects trans-
actions in, or buys or sells, a new product
should be subject to the registration require-
ments of this section.

“(B) LIMITATION.—The Commission may
not impose the registration requirements of
this section on any bank that effects trans-
actions in, or buys or sells, a product under
this subsection unless the Commission deter-
mines in the regulations described in sub-
paragraph (A) that—

‘(i) the subject product is a new product;

““(ii) the subject product is a security; and



S4704

“(iif) imposing the registration require-
ments of this section is necessary or appro-
priate in the public interest and for the pro-
tection of investors.

““(2) OBJECTION TO COMMISSION REGULA-
TION.—

“(A) FILING OF PETITION FOR REVIEW.—The
Board, or any aggrieved party, may obtain
review of any final regulation described in
paragraph (1) in the United States Court of
Appeals for the District of Columbia Circuit
by filing in such court, not later than 60 days
after the date of publication of the final reg-
ulation, a written petition requesting that
the regulation be set aside.

“(B) TRANSMITTAL OF PETITION AND
RECORD.—A copy of a petition described in
subparagraph (A) shall be transmitted as
soon as possible by the Clerk of the Court to
an officer or employee of the Commission
designated for that purpose. Upon receipt of
the petition, the Commission shall file with
the court the regulation under review and
any documents referred to therein, and any
other relevant materials prescribed by the
court.

““(C) EXCLUSIVE JURISDICTION.—On the date
of the filing of the petition under subpara-
graph (A), the court has jurisdiction, which
becomes exclusive on the filing of the mate-
rials set forth in subparagraph (B), to affirm
and enforce or to set aside the regulation at
issue.

“‘(D) STANDARD OF REVIEW.—

“(i) IN GENERAL.—The court shall deter-
mine to affirm and enforce or set aside a reg-
ulation of the Commission under this sub-
section, based on the determination of the
court as to whether the subject product—

“(1) is a new product, as defined in this
subsection;

“(I1) is a security; and

“(111) would be more appropriately regu-
lated under the Federal securities laws or
the Federal banking laws, giving equal def-
erence to the views of the Commission and
the Board.

““(ii) CONSIDERATIONS.—In making a deter-
mination under clause (i)(111), the court shall
consider—

“(1) the nature of the subject new product;

“(I1) the history, purpose, extent, and ap-
propriateness of the regulation of the new
product under the Federal securities laws;
and

“(111) the history, purpose, extent, and ap-
propriateness of the regulation of the new
product under the Federal banking laws.

“(E) JupiciAL STAY.—The filing of a peti-
tion by the Board or an aggrieved party pur-
suant to subparagraph (A) shall operate as a
judicial stay, until the date on which the
court makes a final determination under this
paragraph, of—

“(i) any Commission requirement that a
bank register as a broker or dealer under
this section, because the bank engages in
any transaction in, or buys or sells, the new
product that is the subject of the petition;
and

“(if) any Commission action against a
bank for a failure to comply with a require-
ment described in clause (i).

““(3) DEFINITIONS.—For purposes of this
subsection—

“(A) the term ‘Board’ means the Board of
Governors of the Federal Reserve System;
and

“(B) the term ‘new product’ means a prod-
uct or instrument offered or provided by a
bank that—

“(i) was not subject to regulation by the
Commission as a security under this title be-
fore the date of enactment of this sub-
section; and

“(ii) is not a traditional banking product,
as defined in paragraphs (1) through (6) of
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section 206(a) of the Financial Services Act
of 1999.”.

(c) CLASSIFICATION LimITED.—Classification
of a particular product or instrument as a
traditional banking product pursuant to this
section or the amendments made by this sec-
tion shall not be construed as finding or im-
plying that such product or instrument is or
is not a security for any purpose under the
securities laws, or is or is not an account,
agreement, contract, or transaction for any
purpose under the Commodity Exchange Act.

(d) NO LIMITATION ON OTHER AUTHORITY TO
CHALLENGE.—Nothing in this section or the
amendments made by this section shall af-
fect the right or authority of the Board of
Governors of the Federal Reserve System,
any appropriate Federal banking agency, or
any interested party under any other provi-
sion of law to object to or seek judicial re-
view as to whether a product or instrument
is or is not appropriately classified as a tra-
ditional banking product under paragraphs
(1) through (6) of section 206(a).

(e) INCORPORATED DEFINITIONS.—For pur-
poses of this section—

(1) the term ‘‘appropriate Federal banking
agency’ has the same meaning as in section
3 of the Federal Deposit Insurance Act;

(2) the term “‘bank’ has the same meaning
as in section 3(a)(6) of the Securities Ex-
change Act of 1934;

(3) the term ‘““Board’”” means the Board of
Governors of the Federal Reserve System;

(4) the term ‘‘government securities’” has
the same meaning as in section 3(a)(42) of the
Securities Exchange Act of 1934, and, for pur-
poses of this subsection, commercial paper,
bankers acceptances, and commercial bills
shall be treated in the same manner as gov-
ernment securities; and

(5) the term ‘‘qualified investor’” has the
same meaning as in section 3(a)(55) of the Se-
curities Exchange Act of 1934, as amended by
this Act.

SEC. 207. DERIVATIVE INSTRUMENT AND QUALI-
FIED INVESTOR DEFINED.

Section 3(a) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)) is amended by add-
ing at the end the following new paragraphs:

*“(54) DERIVATIVE INSTRUMENT.—

““(A) DEFINITION.—The term ‘derivative in-
strument’ means any individually negotiated
contract, agreement, warrant, note, or op-
tion that is based, in whole or in part, on the
value of, any interest in, or any quantitative
measure or the occurrence of any event re-
lating to, one or more commodities, securi-
ties, currencies, interest or other rates, indi-
ces, or other assets, but does not include a
traditional banking product, as defined in
section 206(a) of the Financial Services Act
of 1999.

““(B) CLASSIFICATION LIMITED.— Classifica-
tion of a particular contract as a derivative
instrument pursuant to this paragraph shall
not be construed as finding or implying that
such instrument is or is not a security for
any purpose under the securities laws, or is
or is not an account, agreement, contract, or
transaction for any purpose under the Com-
modity Exchange Act.

“(55) QUALIFIED INVESTOR.—

‘“(A) DEFINITION.—For purposes of this
title, the term ‘qualified investor’ means—

“(i) any investment company registered
with the Commission under section 8 of the
Investment Company Act of 1940;

“(ii) any issuer eligible for an exclusion
from the definition of investment company
pursuant to section 3(c)(7) of the Investment
Company Act of 1940;

““(iii) any bank (as defined in paragraph (6)
of this subsection), savings association (as
defined in section 3(b) of the Federal Deposit
Insurance Act), broker, dealer, insurance
company (as defined in section 2(a)(13) of the
Securities Act of 1933), or business develop-
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ment company (as defined in section 2(a)(48)
of the Investment Company Act of 1940);

“(iv) any small business investment com-
pany licensed by the United States Small
Business Administration under section 301(c)
or (d) of the Small Business Investment Act
of 1958;

“(v) any State sponsored employee benefit
plan, or any other employee benefit plan,
within the meaning of the Employee Retire-
ment Income Security Act of 1974, other
than an individual retirement account, if the
investment decisions are made by a plan fi-
duciary, as defined in section 3(21) of that
Act, which is either a bank, savings and loan
association, insurance company, or reg-
istered investment adviser;

““(vi) any trust whose purchases of securi-
ties are directed by a person described in
clauses (i) through (v) of this subparagraph;

“(vii) any market intermediary exempt
under section 3(c)(2) of the Investment Com-
pany Act of 1940;

““(viii) any associated person of a broker or
dealer other than a natural person;

“(ix) any foreign bank (as defined in sec-
tion 1(b)(7) of the International Banking Act
of 1978);

“(x) the government of any foreign coun-
try;

“(xi) any corporation, company, or part-
nership that owns and invests on a discre-
tionary basis, not less than $10,000,000 in in-
vestments;

““(xii) any natural person who owns and in-
vests on a discretionary basis, not less than
$10,000,000 in investments;

““(xiii) any government or political subdivi-
sion, agency, or instrumentality of a govern-
ment who owns and invests on a discre-
tionary basis not less than $50,000,000 in in-
vestments; or

“(xiv) any multinational or supranational
entity or any agency or instrumentality
thereof.

““(B) ADDITIONAL AUTHORITY.—The Commis-
sion may, by rule or order, define a ‘qualified
investor’ as any other person, taking into
consideration such factors as the financial
sophistication of the person, net worth, and
knowledge and experience in financial mat-
ters.”.

SEC. 208. GOVERNMENT SECURITIES DEFINED.

Section 3(a)(42) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(42)) is amended—

(1) by striking ‘“‘or’’ at the end of subpara-
graph (C);

(2) by striking the period at the end of sub-
paragraph (D) and inserting *‘; or’’; and

(3) by adding at the end the following new
subparagraph:

““(E) for purposes of section 15C as applied
to a bank, a qualified Canadian government
obligation as defined in section 5136 of the
Revised Statutes.”’.

SEC. 209. EFFECTIVE DATE.

This subtitle shall take effect at the end of
the 270-day period beginning on the date of
enactment of this Act.

SEC. 210. RULE OF CONSTRUCTION.

Nothing in this Act shall supersede, affect,
or otherwise limit the scope and applica-
bility of the Commodity Exchange Act (7
U.S.C. 1l et seq.).

Subtitle B—Bank Investment Company
Activities
SEC. 211. CUSTODY OF INVESTMENT COMPANY
ASSETS BY AFFILIATED BANK.

(a) MANAGEMENT COMPANIES.—Section 17(f)
of the Investment Company Act of 1940 (15
U.S.C. 80a-17(f)) is amended—

(1) by redesignating paragraphs (1), (2), and
(3) as subparagraphs (A), (B), and (C), respec-
tively;

(2) by striking ““(f) Every registered’” and
inserting the following:
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““(f) CUSTODY OF SECURITIES.—

““(1) Every registered”’;

(3) by redesignating the second, third,
fourth, and fifth sentences of such subsection
as paragraphs (2) through (5), respectively,
and indenting the left margin of such para-
graphs appropriately; and

(4) by adding at the end the following new
paragraph:

‘“(6) SERVICES AS TRUSTEE OR CUSTODIAN.—
The Commission may adopt rules and regula-
tions, and issue orders, consistent with the
protection of investors, prescribing the con-
ditions under which a bank, or an affiliated
person of a bank, either of which is an affili-
ated person, promoter, organizer, or sponsor
of, or principal underwriter for, a registered
management company may serve as custo-
dian of that registered management com-
pany.”.

(b) UNIT INVESTMENT TRUSTS.—Section 26
of the Investment Company Act of 1940 (15
U.S.C. 80a-26) is amended—

(1) by redesignating subsections (b)
through (e) as subsections (c) through (f), re-
spectively; and

(2) by inserting after subsection (a) the fol-
lowing new subsection:

“(b) The Commission may adopt rules and
regulations, and issue orders, consistent
with the protection of investors, prescribing
the conditions under which a bank, or an af-
filiated person of a bank, either of which is
an affiliated person of a principal under-
writer for, or depositor of, a registered unit
investment trust, may serve as trustee or
custodian under subsection (a)(1).”.

(c) FIDUCIARY DuUTY OF CUSTODIAN.—Sec-
tion 36(a) of the Investment Company Act of
1940 (15 U.S.C. 80a-35(a)) is amended—

(1) in paragraph (1), by striking “‘or’’ at the
end;

(2) in paragraph (2), by striking the period
at the end and inserting *‘; or’’; and

(3) by inserting after paragraph (2) the fol-
lowing:

““(3) as custodian.”.

SEC. 212. LENDING TO AN AFFILIATED INVEST-
MENT COMPANY.

Section 17(a) of the Investment Company
Act of 1940 (15 U.S.C. 80a-17(a)) is amended—

(1) by striking ““or’” at the end of paragraph
2);

(2) by striking the period at the end of
paragraph (3) and inserting ‘; or’’; and

(3) by adding at the end the following new
paragraph:

““(4) to loan money or other property to
such registered company, or to any company
controlled by such registered company, in
contravention of such rules, regulations, or
orders as the Commission may prescribe or
issue consistent with the protection of inves-
tors.”.

SEC. 213. INDEPENDENT DIRECTORS.

(a) IN GENERAL.—Section 2(a)(19)(A) of the
Investment Company Act of 1940 (15 U.S.C.
80a-2(a)(19)(A)) is amended—

(1) by striking clause (v) and inserting the
following new clause:

“(v) any person or any affiliated person of
a person (other than a registered investment
company) that, at any time during the 6-
month period preceding the date of the de-
termination of whether that person or affili-
ated person is an interested person, has exe-
cuted any portfolio transactions for, engaged
in any principal transactions with, or dis-
tributed shares for—

“(1) the investment company;

“(I1) any other investment company hav-
ing the same investment adviser as such in-
vestment company or holding itself out to
investors as a related company for purposes
of investment or investor services; or

“(111) any account over which the invest-
ment company’s investment adviser has bro-
kerage placement discretion,”’;
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(2) by redesignating clause (vi) as clause
(vii); and

(3) by inserting after clause (v) the fol-
lowing new clause:

““(vi) any person or any affiliated person of
a person (other than a registered investment
company) that, at any time during the 6-
month period preceding the date of the de-
termination of whether that person or affili-
ated person is an interested person, has
loaned money or other property to—

“(1) the investment company;

“(I1) any other investment company hav-
ing the same investment adviser as such in-
vestment company or holding itself out to
investors as a related company for purposes
of investment or investor services; or

“(11) any account for which the invest-
ment company’s investment adviser has bor-
rowing authority,”.

(b) CONFORMING  AMENDMENT.—Section
2(a)(19)(B) of the Investment Company Act of
1940 (15 U.S.C. 80a-2(a)(19)(B)) is amended—

(1) by striking clause (v) and inserting the
following new clause:

““(v) any person or any affiliated person of
a person (other than a registered investment
company) that, at any time during the 6-
month period preceding the date of the de-
termination of whether that person or affili-
ated person is an interested person, has exe-
cuted any portfolio transactions for, engaged
in any principal transactions with, or dis-
tributed shares for—

“(1) any investment company for which the
investment adviser or principal underwriter
serves as such;

“(I1) any investment company holding
itself out to investors, for purposes of invest-
ment or investor services, as a company re-
lated to any investment company for which
the investment adviser or principal under-
writer serves as such; or

“(111) any account over which the invest-
ment adviser has brokerage placement dis-
cretion,”’;

(2) by redesignating clause (vi) as clause
(vii); and

(3) by inserting after clause (v) the fol-
lowing new clause:

““(vi) any person or any affiliated person of
a person (other than a registered investment
company) that, at any time during the 6-
month period preceding the date of the de-
termination of whether that person or affili-
ated person is an interested person, has
loaned money or other property to—

“(1) any investment company for which the
investment adviser or principal underwriter
serves as such;

“(I1) any investment company holding
itself out to investors, for purposes of invest-
ment or investor services, as a company re-
lated to any investment company for which
the investment adviser or principal under-
writer serves as such; or

“(I11) any account for which the invest-
ment adviser has borrowing authority,”.

(c) AFFILIATION OF DIRECTORS.—Section
10(c) of the Investment Company Act of 1940
(15 U.S.C. 80a-10(c)) is amended by striking
“bank, except” and inserting ‘“‘bank (to-
gether with its affiliates and subsidiaries) or
any one bank holding company (together
with its affiliates and subsidiaries) (as such
terms are defined in section 2 of the Bank
Holding Company Act of 1956), except’.

(d) EFFecTIVE DATE.—The amendments
made by this section shall take effect at the
end of the l-year period beginning on the
date of enactment of this subtitle.

SEC. 214. ADDITIONAL SEC DISCLOSURE AU-
THORITY.

Section 35(a) of the Investment Company
Act of 1940 (15 U.S.C. 80a-34(a)) is amended to
read as follows:

‘‘(a) MISREPRESENTATION OF GUARANTEES.—
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“(1) IN GENERAL.—It shall be unlawful for
any person, issuing or selling any security of
which a registered investment company is
the issuer, to represent or imply in any man-
ner whatsoever that such security or
company—

“(A) has been guaranteed, sponsored, rec-
ommended, or approved by the United
States, or any agency, instrumentality or of-
ficer of the United States;

“(B) has been insured by the Federal De-
posit Insurance Corporation; or

““(C) is guaranteed by or is otherwise an ob-
ligation of any bank or insured depository
institution.

““(2) DISCLOSURES.—ANy person issuing or
selling the securities of a registered invest-
ment company that is advised by, or sold
through, a bank shall prominently disclose
that an investment in the company is not in-
sured by the Federal Deposit Insurance Cor-
poration or any other government agency.
The Commission may adopt rules and regula-
tions, and issue orders, consistent with the
protection of investors, prescribing the man-
ner in which the disclosure under this para-
graph shall be provided.

‘“(3) DEFINITIONS.—The terms ‘insured de-
pository institution’ and ‘appropriate Fed-
eral banking agency’ have the same mean-
ings as in section 3 of the Federal Deposit In-
surance Act.”.

SEC. 215. DEFINITION OF BROKER UNDER THE
INVESTMENT COMPANY ACT OF 1940.

Section 2(a)(6) of the Investment Company
Act of 1940 (15 U.S.C. 80a-2(a)(6)) is amended
to read as follows:

““(6) The term ‘broker’ has the same mean-
ing as in section 3 of the Securities Exchange
Act of 1934, except that such term does not
include any person solely by reason of the
fact that such person is an underwriter for
one or more investment companies.”’.

SEC. 216. DEFINITION OF DEALER UNDER THE IN-
VESTMENT COMPANY ACT OF 1940.

Section 2(a)(11) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-2(a)(11)) is
amended to read as follows:

““(11) The term ‘dealer’ has the same mean-
ing as in section 3 of the Securities Exchange
Act of 1934, but does not include an insurance
company or investment company.”’.

SEC. 217. REMOVAL OF THE EXCLUSION FROM
THE DEFINITION OF INVESTMENT
ADVISER FOR BANKS THAT ADVISE
INVESTMENT COMPANIES.

(a) INVESTMENT ADVISER.—Section
202(a)(11) of the Investment Advisers Act of
1940 (15 U.S.C. 80b-2(a)(11)) is amended in sub-
paragraph (A), by striking ““investment com-
pany” and inserting ‘‘investment company,
except that the term ‘investment adviser’ in-
cludes any bank or bank holding company to
the extent that such bank or bank holding
company serves or acts as an investment ad-
viser to a registered investment company,
but if, in the case of a bank, such services or
actions are performed through a separately
identifiable department or division, the de-
partment or division, and not the bank
itself, shall be deemed to be the investment
adviser”.

(b) SEPARATELY IDENTIFIABLE DEPARTMENT
OR DIviIsION.—Section 202(a) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b-2(a))
is amended by adding at the end the fol-
lowing:

‘“(26) The term ‘separately identifiable de-
partment or division’ of a bank means a
unit—

““(A) that is under the direct supervision of
an officer or officers designated by the board
of directors of the bank as responsible for
the day-to-day conduct of the bank’s invest-
ment adviser activities for one or more in-
vestment companies, including the super-
vision of all bank employees engaged in the
performance of such activities; and
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““(B) for which all of the records relating to
its investment adviser activities are sepa-
rately maintained in or extractable from
such unit’s own facilities or the facilities of
the bank, and such records are so maintained
or otherwise accessible as to permit inde-
pendent examination and enforcement by the
Commission of this Act or the Investment
Company Act of 1940 and rules and regula-
tions promulgated under this Act or the In-
vestment Company Act of 1940.”".

SEC. 218. DEFINITION OF BROKER UNDER THE
INVESTMENT ADVISERS ACT OF 1940.

Section 202(a)(3) of the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b-2(a)(3)) is
amended to read as follows:

““(3) The term ‘broker’ has the same mean-
ing as in section 3 of the Securities Exchange
Act of 1934.”.

SEC. 219. DEFINITION OF DEALER UNDER THE IN-
VESTMENT ADVISERS ACT OF 1940.

Section 202(a)(7) of the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b-2(a)(7)) is
amended to read as follows:

“(7) The term ‘dealer’ has the same mean-
ing as in section 3 of the Securities Exchange
Act of 1934, but does not include an insurance
company or investment company.”’.

SEC. 220. INTERAGENCY CONSULTATION.

The Investment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.) is amended by inserting
after section 210 the following new section:
“SEC. 210A. CONSULTATION.

““‘(a) EXAMINATION RESULTS AND OTHER IN-
FORMATION.—

““(1) The appropriate Federal banking agen-
cy shall provide the Commission upon re-
quest the results of any examination, re-
ports, records, or other information to which
such agency may have access with respect to
the investment advisory activities—

“(A) of any—

‘(i) bank holding company;

““(ii) bank; or

“(iii) separately identifiable department or
division of a bank, that is registered under
section 203 of this title; and

““(B) in the case of a bank holding company
or bank that has a subsidiary or a separately
identifiable department or division reg-
istered under that section, of such bank or
bank holding company.

““(2) The Commission shall provide to the
appropriate Federal banking agency upon re-
quest the results of any examination, re-
ports, records, or other information with re-
spect to the investment advisory activities
of any bank holding company, bank, or sepa-
rately identifiable department or division of
a bank, any of which is registered under sec-
tion 203 of this title.

““(b) EFFECT ON OTHER AUTHORITY.—Noth-
ing in this section shall limit in any respect
the authority of the appropriate Federal
banking agency with respect to such bank
holding company, bank, or department or di-
vision under any provision of law.

““(c) DEFINITION.—For purposes of this sec-
tion, the term ‘appropriate Federal banking
agency’ has the same meaning as in section
3 of the Federal Deposit Insurance Act.”.
SEC. 221. TREATMENT OF BANK COMMON TRUST

FUNDS.

(a) SECURITIES ACT OF 1933.—Section 3(a)(2)
of the Securities Act of 1933 (15 U.S.C.
77c(a)(2)) is amended by striking ‘““or any in-
terest or participation in any common trust
fund or similar fund maintained by a bank
exclusively for the collective investment and
reinvestment of assets contributed thereto
by such bank in its capacity as trustee, ex-
ecutor, administrator, or guardian’ and in-
serting ‘‘or any interest or participation in
any common trust fund or similar fund that
is excluded from the definition of the term
‘investment company’ under section 3(c)(3)
of the Investment Company Act of 1940”".
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(b) SECURITIES EXCHANGE ACT OF 1934.—
Section 3(a)(12)(A)(iii) of the Securities Ex-
change Act of 1934 (15 U.S.C.
78c(a)(12)(A)(iii)) is amended to read as fol-
lows:

““(iii) any interest or participation in any
common trust fund or similar fund that is
excluded from the definition of the term ‘in-
vestment company’ under section 3(c)(3) of
the Investment Company Act of 1940;”".

(c) INVESTMENT COMPANY ACT OF 1940.—Sec-
tion 3(c)(3) of the Investment Company Act
of 1940 (15 U.S.C. 80a-3(c)(3)) is amended by
inserting before the period the following: *‘,
if—

“(A) such fund is employed by the bank
solely as an aid to the administration of
trusts, estates, or other accounts created and
maintained for a fiduciary purpose;

‘“(B) except in connection with the ordi-
nary advertising of the bank’s fiduciary serv-
ices, interests in such fund are not—

‘(i) advertised; or

““(ii) offered for sale to the general public;
and

“(C) fees and expenses charged by such
fund are not in contravention of fiduciary
principles established under applicable Fed-
eral or State law’’.

SEC. 222. INVESTMENT ADVISERS PROHIBITED
FROM HAVING CONTROLLING IN-
TEREST IN REGISTERED INVEST-
MENT COMPANY.

Section 15 of the Investment Company Act
of 1940 (15 U.S.C. 80a-15) is amended by add-
ing at the end the following new subsection:

““(g) CONTROLLING INTEREST IN INVESTMENT
COMPANY PROHIBITED.—

““(1) IN GENERAL.—If an investment adviser
to a registered investment company, or an
affiliated person of that investment adviser,
holds a controlling interest in that reg-
istered investment company in a trustee or
fiduciary capacity, such person shall—

“(A) if it holds the shares in a trustee or fi-
duciary capacity with respect to any em-
ployee benefit plan subject to the Employee
Retirement Income Security Act of 1974,
transfer the power to vote the shares of the
investment company through to another per-
son acting in a fiduciary capacity with re-
spect to the plan who is not an affiliated per-
son of that investment adviser or any affili-
ated person thereof; or

““(B) if it holds the shares in a trustee or fi-
duciary capacity with respect to any person
or entity other than an employee benefit
plan subject to the Employee Retirement In-
come Security Act of 1974—

‘(i) transfer the power to vote the shares
of the investment company through to—

“(1) the beneficial owners of the shares;

“(11) another person acting in a fiduciary
capacity who is not an affiliated person of
that investment adviser or any affiliated
person thereof; or

“(11) any person authorized to receive
statements and information with respect to
the trust who is not an affiliated person of
that investment adviser or any affiliated
person thereof;

‘“(ii) vote the shares of the investment
company held by it in the same proportion
as shares held by all other shareholders of
the investment company; or

“(iii) vote the shares of the investment
company as otherwise permitted under such
rules, regulations, or orders as the Commis-
sion may prescribe or issue consistent with
the protection of investors.

““(2) ExXempTION.—Paragraph (1) shall not
apply to any investment adviser to a reg-
istered investment company, or any affili-
ated person of that investment adviser, that
holds shares of the investment company in a
trustee or fiduciary capacity if that reg-
istered investment company consists solely
of assets held in such capacities.
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““(3) SAFE HARBOR.—NoO investment adviser
to a registered investment company or any
affiliated person of such investment adviser
shall be deemed to have acted unlawfully or
to have breached a fiduciary duty under
State or Federal law solely by reason of act-
ing in accordance with clause (i), (ii), or (iii)
of paragraph (1)(B).

““(4) CHURCH PLAN EXEMPTION.—Paragraph
(1) does not apply to any investment adviser
to a registered investment company, or an
affiliated person of that investment adviser,
holding shares in such a capacity, if such in-
vestment adviser or such affiliated person is
an organization described in section
414(e)(3)(A) of the Internal Revenue Code of
1986.".

SEC. 223. CONFORMING CHANGE IN DEFINITION.

Section 2(a)(5) of the Investment Company
Act of 1940 (15 U.S.C. 80a-2(a)(5)) is amended
by striking ‘““(A) a banking institution orga-
nized under the laws of the United States”
and inserting ‘“(A) a depository institution
(as defined in section 3 of the Federal De-
posit Insurance Act) or a branch or agency of
a foreign bank (as such terms are defined in
section 1(b) of the International Banking Act
of 1978)"".

SEC. 224. CONFORMING AMENDMENT.

Section 202 of the Investment Advisers Act
of 1940 (15 U.S.C. 80b-2) is amended by adding
at the end the following new subsection:

““(c) CONSIDERATION OF PROMOTION OF EFFI-
CIENCY, COMPETITION, AND CAPITAL FORMA-
TION.—Whenever pursuant to this title the
Commission is engaged in rulemaking and is
required to consider or determine whether an
action is necessary or appropriate in the
public interest, the Commission shall also
consider, in addition to the protection of in-
vestors, whether the action will promote ef-
ficiency, competition, and capital forma-
tion.”.

SEC. 225. EFFECTIVE DATE.

This subtitle shall take effect 90 days after

the date of enactment of this Act.

Subtitle C—Securities and Exchange Com-
mission Supervision of Investment Bank
Holding Companies

SEC. 231. SUPERVISION OF INVESTMENT BANK

HOLDING COMPANIES BY THE SECU-
RITIES AND EXCHANGE COMMIS-
SION.

(a) AMENDMENT.—Section 17 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78q) is
amended—

(1) by redesignating subsection (i) as sub-
section (I); and

(2) by inserting after subsection (h) the fol-
lowing new subsections:

“(i) INVESTMENT BANK HOLDING COMPA-
NIES.—

““(1) ELECTIVE SUPERVISION OF AN INVEST-
MENT BANK HOLDING COMPANY NOT HAVING A
BANK OR SAVINGS ASSOCIATION AFFILIATE.—

“(A) IN GENERAL.—AN investment bank
holding company that is not—

“(i) an affiliate of a wholesale financial in-
stitution, an insured bank (other than an in-
stitution described in subparagraph (D), (F),
or (G) of section 2(c)(2), or held under section
4(f), of the Bank Holding Company Act of
1956), or a savings association;

“(ii) a foreign bank, foreign company, or
company that is described in section 8(a) of
the International Banking Act of 1978; or

“(iii) a foreign bank that controls, directly
or indirectly, a corporation chartered under
section 25A of the Federal Reserve Act,

may elect to become supervised by filing
with the Commission a notice of intention to
become supervised, pursuant to subpara-
graph (B) of this paragraph. Any investment
bank holding company filing such a notice
shall be supervised in accordance with this
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section and comply with the rules promul-
gated by the Commission applicable to su-
pervised investment bank holding compa-
nies.

““(B) NOTIFICATION OF STATUS AS A SUPER-
VISED INVESTMENT BANK HOLDING COMPANY.—
An investment bank holding company that
elects under subparagraph (A) to become su-
pervised by the Commission shall file with
the Commission a written notice of intention
to become supervised by the Commission in
such form and containing such information
and documents concerning such investment
bank holding company as the Commission,
by rule, may prescribe as necessary or appro-
priate in furtherance of the purposes of this
section. Unless the Commission finds that
such supervision is not necessary or appro-
priate in furtherance of the purposes of this
section, such supervision shall become effec-
tive 45 days after the date of receipt of such
written notice by the Commission, or within
such shorter time period as the Commission,
by rule or order, may determine.

““(2) ELECTION NOT TO BE SUPERVISED BY THE
COMMISSION AS AN INVESTMENT BANK HOLDING
COMPANY.—

““(A) VOLUNTARY WITHDRAWAL.—A super-
vised investment bank holding company that
is supervised pursuant to paragraph (1) may,
upon such terms and conditions as the Com-
mission deems necessary or appropriate,
elect not to be supervised by the Commission
by filing a written notice of withdrawal from
Commission supervision. Such notice shall
not become effective until one year after re-
ceipt by the Commission, or such shorter or
longer period as the Commission deems nec-
essary or appropriate to ensure effective su-
pervision of the material risks to the super-
vised investment bank holding company and
to the affiliated broker or dealer, or to pre-
vent evasion of the purposes of this section.

‘‘(B) DISCONTINUATION OF COMMISSION SU-
PERVISION.—If the Commission finds that any
supervised investment bank holding com-
pany that is supervised pursuant to para-
graph (1) is no longer in existence or has
ceased to be an investment bank holding
company, or if the Commission finds that
continued supervision of such a supervised
investment bank holding company is not
consistent with the purposes of this section,
the Commission may discontinue the super-
vision pursuant to a rule or order, if any,
promulgated by the Commission under this
section.

““(3) SUPERVISION OF
HOLDING COMPANIES.—

““(A) RECORDKEEPING AND REPORTING.—

“(i) IN GENERAL.—Every supervised invest-
ment bank holding company and each affil-
iate thereof shall make and keep for pre-
scribed periods such records, furnish copies
thereof, and make such reports, as the Com-
mission may require by rule, in order to keep
the Commission informed as to—

“(1) the company’s or affiliate’s activities,
financial condition, policies, systems for
monitoring and controlling financial and
operational risks, and transactions and rela-
tionships between any broker or dealer affil-
iate of the supervised investment bank hold-
ing company; and

“(I1) the extent to which the company or
affiliate has complied with the provisions of
this Act and regulations prescribed and or-
ders issued under this Act.

“(ii) FORM AND CONTENTS.—Such records
and reports shall be prepared in such form
and according to such specifications (includ-
ing certification by an independent public
accountant), as the Commission may require
and shall be provided promptly at any time
upon request by the Commission. Such
records and reports may include—

“(1) a balance sheet and income statement;
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“(I1) an assessment of the consolidated
capital of the supervised investment bank
holding company;

“(I11) an independent auditor’s report at-
testing to the supervised investment bank
holding company’s compliance with its in-
ternal risk management and internal control
objectives; and

“(IV) reports concerning the extent to
which the company or affiliate has complied
with the provisions of this title and any reg-
ulations prescribed and orders issued under
this title.

*“(B) USE OF EXISTING REPORTS.—

‘(i) IN GENERAL.—The Commission shall, to
the fullest extent possible, accept reports in
fulfillment of the requirements under this
paragraph that the supervised investment
bank holding company or its affiliates have
been required to provide to another appro-
priate regulatory agency or self-regulatory
organization.

“(if) AVAILABILITY.—A supervised invest-
ment bank holding company or an affiliate
of such company shall provide to the Com-
mission, at the request of the Commission,
any report referred to in clause (i).

““(C) EXAMINATION AUTHORITY.—

‘(i) Focus OF EXAMINATION AUTHORITY.—
The Commission may make examinations of
any supervised investment bank holding
company and any affiliate of such company
in order to—

“(1) inform the Commission regarding—

‘“(aa) the nature of the operations and fi-
nancial condition of the supervised invest-
ment bank holding company and its affili-
ates;

“(bb) the financial and operational risks
within the supervised investment bank hold-
ing company that may affect any broker or
dealer controlled by such supervised invest-
ment bank holding company; and

“‘(cc) the systems of the supervised invest-
ment bank holding company and its affili-
ates for monitoring and controlling those
risks; and

“(I) monitor compliance with the provi-
sions of this subsection, provisions governing
transactions and relationships between any
broker or dealer affiliated with the super-
vised investment bank holding company and
any of the company’s other affiliates, and
applicable provisions of subchapter II of
chapter 53, title 31, United States Code (com-
monly referred to as the ‘Bank Secrecy Act’)
and regulations thereunder.

““(if) RESTRICTED FOCUS OF EXAMINATIONS.—
The Commission shall limit the focus and
scope of any examination of a supervised in-
vestment bank holding company to—

“(1) the company; and

“(11) any affiliate of the company that, be-
cause of its size, condition, or activities, the
nature or size of the transactions between
such affiliate and any affiliated broker or
dealer, or the centralization of functions
within the holding company system, could,
in the discretion of the Commission, have a
materially adverse effect on the operational
or financial condition of the broker or deal-
er.

““(iii) DEFERENCE TO OTHER EXAMINATIONS.—
For purposes of this subparagraph, the Com-
mission shall, to the fullest extent possible,
use the reports of examination of an institu-
tion described in subparagraph (D), (F), or
(G) of section 2(c)(2), or held under section
4(f), of the Bank Holding Company Act of
1956 made by the appropriate regulatory
agency, or of a licensed insurance company
made by the appropriate State insurance
regulator.

*“(4) HOLDING COMPANY CAPITAL.—

“(A) AUTHORITY.—If the Commission finds
that it is necessary to adequately supervise
investment bank holding companies and
their broker or dealer affiliates consistent
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with the purposes of this subsection, the
Commission may adopt capital adequacy
rules for supervised investment bank holding
companies.

“(B) METHOD OF CALCULATION.—In devel-
oping rules under this paragraph:

“(i) DOUBLE LEVERAGE.—The Commission
shall consider the use by the supervised in-
vestment bank holding company of debt and
other liabilities to fund capital investments
in affiliates.

‘(i) NO UNWEIGHTED CAPITAL RATIO.—The
Commission shall not impose under this sec-
tion a capital ratio that is not based on ap-
propriate risk-weighting considerations.

“(iif) NO CAPITAL REQUIREMENT ON REGU-
LATED ENTITIES.—The Commission shall not,
by rule, regulation, guideline, order or other-
wise, impose any capital adequacy provision
on a nonbanking affiliate (other than a
broker or dealer) that is in compliance with
applicable capital requirements of another
Federal regulatory authority or State insur-
ance authority.

“(iv) APPROPRIATE EXCLUSIONS.—The Com-
mission shall take full account of the appli-
cable capital requirements of another Fed-
eral regulatory authority or State insurance
regulator.

““(C) INTERNAL RISK MANAGEMENT MODELS.—
The Commission may incorporate internal
risk management models into its capital
adequacy rules for supervised investment
bank holding companies.

““(5) FUNCTIONAL REGULATION OF BANKING
AND INSURANCE ACTIVITIES OF SUPERVISED IN-
VESTMENT BANK HOLDING COMPANIES.—The
Commission shall defer to—

“(A) the appropriate regulatory agency
with regard to all interpretations of, and the
enforcement of, applicable banking laws re-
lating to the activities, conduct, ownership,
and operations of banks, and institutions de-
scribed in subparagraph (D), (F), and (G) of
section 2(c)(2), or held under section 4(f), of
the Bank Holding Company Act of 1956; and

““(B) the appropriate State insurance regu-
lators with regard to all interpretations of,
and the enforcement of, applicable State in-
surance laws relating to the activities, con-
duct, and operations of insurance companies
and insurance agents.

“‘(6) DEFINITIONS.—For purposes of this sub-
section and subsection (j)—

“(A) the term ‘investment bank holding
company’ means—

‘(i) any person other than a natural person
that owns or controls one or more brokers or
dealers; and

““(ii) the associated persons of the invest-
ment bank holding company;

“(B) the term ‘supervised investment bank
holding company’ means any investment
bank holding company that is supervised by
the Commission pursuant to this subsection;

“(C) the terms ‘affiliate’, ‘bank’, ‘bank
holding company’, ‘company’, ‘control’, and
‘savings association’ have the same mean-
ings as in section 2 of the Bank Holding
Company Act of 1956;

‘(D) the term ‘insured bank’ has the same
meaning as in section 3 of the Federal De-
posit Insurance Act;

“(E) the term ‘foreign bank’ has the same
meaning as in section 1(b)(7) of the Inter-
national Banking Act of 1978; and

“(F) the terms ‘person associated with an
investment bank holding company’ and ‘as-
sociated person of an investment bank hold-
ing company’ mean any person directly or
indirectly controlling, controlled by, or
under common control with, an investment
bank holding company.

““(j) CoMMISSION BACKUP AUTHORITY.—

“(1) AUTHORITY.—The Commission may
make inspections of any wholesale financial
holding company that—
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“(A) controls a wholesale financial institu-
tion;

““(B) is not a foreign bank; and

“(C) does not control an insured bank
(other than an institution permitted under
subparagraph (D), (F), or (G) of section
2(c)(2), or held under section 4(f), of the Bank
Holding Company Act of 1956) or a savings
association,
and any affiliate of such company, for the
purpose of monitoring and enforcing compli-
ance by the wholesale financial holding com-
pany with the Federal securities laws.

“(2) LIMITATION.—The Commission shall
limit the focus and scope of any inspection
under paragraph (1) to those transactions,
policies, procedures, or records that are rea-
sonably necessary to monitor and enforce
compliance by the wholesale financial hold-
ing company or any affiliate with the Fed-
eral securities laws.

““(3) DEFERENCE TO EXAMINATIONS.—To the
fullest extent possible, the Commission shall
use, for the purposes of this subsection, the
reports of examinations—

“(A) made by the Board of Governors of
the Federal Reserve System of any wholesale
financial holding company that is supervised
by the Board;

‘“(B) made by or on behalf of any State reg-
ulatory agency responsible for the super-
vision of an insurance company of any li-
censed insurance company; and

““(C) made by any Federal or State banking
agency of any bank or institution described
in subparagraph (D), (F), or (G) of section
2(c)(2), or held under section 4(f), of the Bank
Holding Company Act of 1956.

““(4) NoTice.—To the fullest extent pos-
sible, the Commission shall notify the appro-
priate regulatory agency prior to conducting
an inspection of a wholesale financial insti-
tution or institution described in subpara-
graph (D), (F), or (G) of section 2(c)(2), or
held under section 4(f), of the Bank Holding
Company Act of 1956.

“(k) AUTHORITY ToO LIMIT DISCLOSURE OF
INFORMATION.—Notwithstanding any other
provision of law, the Commission shall not
be compelled to disclose any information re-
quired to be reported under subsection (h) or
(i) or any information supplied to the Com-
mission by any domestic or foreign regu-
latory agency that relates to the financial or
operational condition of any associated per-
son of a broker or dealer, investment bank
holding company, or any affiliate of an in-
vestment bank holding company. Nothing in
this subsection shall authorize the Commis-
sion to withhold information from Congress,
or prevent the Commission from complying
with a request for information from any
other Federal department or agency or any
self-regulatory organization requesting the
information for purposes within the scope of
its jurisdiction, or complying with an order
of a court of the United States in an action
brought by the United States or the Commis-
sion. For purposes of section 552 of title 5,
United States Code, this subsection shall be
considered a statute described in subsection
(b)(3)(B) of such section 552. In prescribing
regulations to carry out the requirements of
this subsection, the Commission shall des-
ignate information described in or obtained
pursuant to subparagraphs (A), (B), and (C)
of subsection (i)(5) as confidential informa-
tion for purposes of section 24(b)(2) of this
title.”.

(b) CONFORMING AMENDMENTS.—

(1) Section 3(a)(34) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(34)) is
amended by adding at the end the following
new subparagraphs:

““(H) When used with respect to an institu-
tion described in subparagraph (D), (F), or
(G) of section 2(c)(2), or held under section
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4(f), of the Bank Holding Company Act of
1956—

‘(i) the Comptroller of the Currency, in
the case of a national bank or a bank in the
District of Columbia examined by the Comp-
troller of the Currency;

““(ii) the Board of Governors of the Federal
Reserve System, in the case of a State mem-
ber bank of the Federal Reserve System or
any corporation chartered under section 25A
of the Federal Reserve Act;

‘“(iii) the Federal Deposit Insurance Cor-
poration, in the case of any other bank the
deposits of which are insured in accordance
with the Federal Deposit Insurance Act; or

“(iv) the Commission in the case of all
other such institutions.”.

(2) Section 1112(e) of the Right to Financial
Privacy Act of 1978 (12 U.S.C. 3412(e)) is
amended—

(A) by striking “‘this title” and inserting
“law’’; and

(B) by inserting ‘‘, examination reports’’
after ““financial records’’.

Subtitle D—Studies
SEC. 241. STUDY OF METHODS TO INFORM INVES-
TORS AND CONSUMERS OF UNIN-
SURED PRODUCTS.

Not later than 1 year after the date of en-
actment of this Act, the Comptroller General
of the United States shall submit a report to
the Congress regarding the efficacy, costs,
and benefits of requiring that any depository
institution that accepts federally insured de-
posits and that, directly or through a con-
tractual or other arrangement with a broker,
dealer, or agent, buys from, sells to, or ef-
fects transactions for retail investors in se-
curities or consumers of insurance to inform
such investors and consumers through the
use of a logo or seal that the security or in-
surance is not insured by the Federal De-
posit Insurance Corporation.

SEC. 242. STUDY OF LIMITATION ON FEES ASSO-
CIATED WITH ACQUIRING FINAN-
CIAL PRODUCTS.

Not later than 1 year after the date of en-
actment of this Act, the Comptroller General
of the United States shall submit a report to
the Congress regarding the efficacy and ben-
efits of uniformly limiting any commissions,
fees, markups, or other costs incurred by
customers in the acquisition of financial
products.

TITLE I1I—INSURANCE

Subtitle A—State Regulation of Insurance

SEC. 301. STATE REGULATION OF THE BUSINESS
OF INSURANCE.

The Act entitled ““An Act to express the in-
tent of the Congress with reference to the
regulation of the business of insurance’” and
approved March 9, 1945 (15 U.S.C. 1011 et
seq.), commonly referred to as the
““McCarran-Ferguson Act’’) remains the law
of the United States.

SEC. 302. MANDATORY INSURANCE LICENSING
REQUIREMENTS.

No person or entity shall provide insurance
in a State as principal or agent unless such
person or entity is licensed as required by
the appropriate insurance regulator of such
State in accordance with the relevant State
insurance law, subject to section 104.

SEC. 303. FUNCTIONAL REGULATION OF INSUR-
ANCE.

The insurance sales activity of any person
or entity shall be functionally regulated by
the States, subject to section 104.
SEC. 304. INSURANCE UNDERWRITING

TIONAL BANKS.

(a) IN GENERAL.—Except as provided in sec-
tion 305, a national bank and the subsidiaries
of a national bank may not provide insur-
ance in a State as principal except that this
prohibition shall not apply to authorized
products.

IN NA-
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(b) AuTHORIZED PRODUCTS.—For the pur-
poses of this section, a product is authorized
if—

(1) as of January 1, 1997, the Comptroller of
the Currency had determined in writing that
national banks may provide such product as
principal, or national banks were in fact law-
fully providing such product as principal;

(2) no court of relevant jurisdiction had, by
final judgment, overturned a determination
of the Comptroller of the Currency that na-
tional banks may provide such product as
principal; and

(3) the product is not title insurance, or an
annuity contract the income of which is sub-
ject to tax treatment under section 72 of the
Internal Revenue Code of 1986.

(c) DEFINITION.—For purposes of this sec-
tion, the term “insurance’ means—

(1) any product regulated as insurance as
of January 1, 1997, in accordance with the
relevant State insurance law, in the State in
which the product is provided;

(2) any product first offered after January
1, 1997, which—

(A) a State insurance regulator determines
shall be regulated as insurance in the State
in which the product is provided because the
product insures, guarantees, or indemnifies
against liability, loss of life, loss of health,
or loss through damage to or destruction of
property, including, but not limited to, sur-
ety bonds, life insurance, health insurance,
title insurance, and property and casualty
insurance (such as private passenger or com-
mercial automobile, homeowners, mortgage,
commercial multiperil, general liability,
professional liability, workers’ compensa-
tion, fire and allied lines, farm owners
multiperil, aircraft, fidelity, surety, medical
malpractice, ocean marine, inland marine,
and boiler and machinery insurance); and

(B) is not a product or service of a bank
that is—

(i) a deposit product;

(ii) a loan, discount, letter of credit, or
other extension of credit;

(iii) a trust or other fiduciary service;

(iv) a qualified financial contract (as de-
fined in or determined pursuant to section
11(e)(8)(D)(i) of the Federal Deposit Insur-
ance Act); or

(v) a financial guaranty, except that this
subparagraph (B) shall not apply to a prod-
uct that includes an insurance component
such that if the product is offered or pro-
posed to be offered by the bank as principal—

(1) it would be treated as a life insurance
contract under section 7702 of the Internal
Revenue Code of 1986; or

(11) in the event that the product is not a
letter of credit or other similar extension of
credit, a qualified financial contract, or a fi-
nancial guaranty, it would qualify for treat-
ment for losses incurred with respect to such
product under section 832(b)(5) of the Inter-
nal Revenue Code of 1986, if the bank were
subject to tax as an insurance company
under section 831 of that Code; or

(3) any annuity contract, the income on
which is subject to tax treatment under sec-
tion 72 of the Internal Revenue Code of 1986.
SEC. 305. TITLE INSURANCE ACTIVITIES OF NA-

TIONAL BANKS AND THEIR AFFILI-
ATES.

(a) AUTHORITY.—Notwithstanding any
other provision of this Act or any other law,
no national bank, and no subsidiary of a na-
tional bank, may engage in any activity in-
volving the underwriting of title insurance,
other than title insurance underwriting ac-
tivities in which such national bank or sub-
sidiary was actively and lawfully engaged
before the date of enactment of this Act.

(b) INSURANCE AFFILIATE.—INn the case of a
national bank which has an affiliate which
provides insurance as principal and is not a
subsidiary of the bank, the national bank
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and any subsidiary of the national bank may
not engage in any activity involving the un-
derwriting of title insurance pursuant to
subsection (a).

(c) INSURANCE SUBSIDIARY.—In the case of a
national bank which has a subsidiary which
provides insurance as principal and has no
affiliate which provides insurance as prin-
cipal and is not a subsidiary, the national
bank may not engage in any activity involv-
ing the underwriting of title insurance pur-
suant to subsection (a).

(d) ““AFFILIATE” AND ‘‘SUBSIDIARY” DE-
FINED.—For purposes of this section, the
terms “‘affiliate”” and ‘‘subsidiary’ have the
same meanings as in section 2 of the Bank
Holding Company Act of 1956.

SEC. 306. EXPEDITED AND EQUALIZED DISPUTE
RESOLUTION FOR FEDERAL REGU-
LATORS.

(&) FILING IN COURT OF APPEALS.—In the
case of a regulatory conflict between a State
insurance regulator and a Federal regulator
as to whether any product is or is not insur-
ance, as defined in section 304(c), or whether
a State statute, regulation, order, or inter-
pretation regarding any insurance sales or
solicitation activity is properly treated as
preempted under Federal law, either regu-
lator may seek expedited judicial review of
such determination by the United States
Court of Appeals for the circuit in which the
State is located or in the United States
Court of Appeals for the District of Columbia
Circuit by filing a petition for review in such
court.

(b) EXPEDITED REVIEW.—The United States
Court of Appeals in which a petition for re-
view is filed in accordance with subsection
(a) shall complete all action on such peti-
tion, including rendering a judgment, before
the end of the 60-day period beginning on the
date on which such petition is filed, unless
all parties to such proceeding agree to any
extension of such period.

(c) SUPREME COURT REVIEW.—ANy request
for certiorari to the Supreme Court of the
United States of any judgment of a United
States Court of Appeals with respect to a pe-
tition for review under this section shall be
filed with the Supreme Court of the United
States as soon as practicable after such judg-
ment is issued.

(d) STATUTE OF LIMITATION.—NO action
may be filed under this section challenging
an order, ruling, determination, or other ac-
tion of a Federal regulator or State insur-
ance regulator after the later of—

(1) the end of the 12-month period begin-
ning on the date on which the first public no-
tice is made of such order, ruling, determina-
tion, or other action in its final form; or

(2) the end of the 6-month period beginning
on the date on which such order, ruling, de-
termination, or other action takes effect.

(e) STANDARD OF REVIEW.—The court shall
decide an action filed under this section
based on its review on the merits of all ques-
tions presented under State and Federal law,
including the nature of the product or activ-
ity and the history and purpose of its regula-
tion under State and Federal law, without
unequal deference.

SEC. 307. CONSUMER PROTECTION REGULA-
TIONS.
The Federal Deposit Insurance Act (12

U.S.C. 1811 et seq.) is amended by adding at

the end the following new section:

“SEC. 45. CONSUMER PROTECTION REGULA-
TIONS.

‘‘(a) REGULATIONS REQUIRED.—

“(1) IN GENERAL.—The Federal banking
agencies shall prescribe and publish in final
form, before the end of the 1-year period be-
ginning on the date of enactment of the Fi-
nancial Services Act of 1999, consumer pro-
tection regulations (which the agencies
jointly determine to be appropriate) that—
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““(A) apply to retail sales practices, solici-
tations, advertising, or offers of any insur-
ance product by any insured depository in-
stitution or wholesale financial institution
or any person who is engaged in such activi-
ties at an office of the institution or on be-
half of the institution; and

‘“(B) are consistent with the requirements
of this Act and provide such additional pro-
tections for consumers to whom such sales,
solicitations, advertising, or offers are di-
rected as the agency determines to be appro-
priate.

““(2) APPLICABILITY TO SUBSIDIARIES.—The
regulations prescribed pursuant to paragraph
(1) shall extend such protections to any sub-
sidiaries of an insured depository institu-
tion, as deemed appropriate by the regu-
lators referred to in paragraph (3), where
such extension is determined to be necessary
to ensure the consumer protections provided
by this section.

““(3) CONSULTATION AND JOINT REGULA-
TIONS.—The Federal banking agencies shall
consult with each other and prescribe joint
regulations pursuant to paragraph (1), after
consultation with the State insurance regu-
lators, as appropriate.

“(b) SALES PRACTICES.—The regulations
prescribed pursuant to subsection (a) shall
include anticoercion rules applicable to the
sale of insurance products which prohibit an
insured depository institution from engaging
in any practice that would lead a consumer
to believe an extension of credit, in violation
of section 106(b) of the Bank Holding Com-
pany Act Amendments of 1970, is conditional
upon—

‘(1) the purchase of an insurance product
from the institution or any of its affiliates
or subsidiaries; or

““(2) an agreement by the consumer not to
obtain, or a prohibition on the consumer
from obtaining, an insurance product from
an unaffiliated entity.

‘“(c) DISCLOSURES AND ADVERTISING.—The
regulations prescribed pursuant to sub-
section (a) shall include the following provi-
sions relating to disclosures and advertising
in connection with the initial purchase of an
insurance product:

‘(1) DISCLOSURES.—

“(A) IN GENERAL.—Requirements that the
following disclosures be made orally and in
writing before the completion of the initial
sale and, in the case of clause (iii), at the
time of application for an extension of cred-
it

‘(i) UNINSURED STATUS.—AS appropriate,
the product is not insured by the Federal De-
posit Insurance Corporation, the United
States Government, or the insured deposi-
tory institution.

“(if) INVESTMENT RISK.—In the case of a
variable annuity or other insurance product
which involves an investment risk, that
there is an investment risk associated with
the product, including possible loss of value.

““(iii) CoERCION.—The approval of an exten-
sion of credit may not be conditioned on—

“(1) the purchase of an insurance product
from the institution in which the application
for credit is pending or any of its affiliates or
subsidiaries; or

“(I1) an agreement by the consumer not to
obtain, or a prohibition on the consumer
from obtaining, an insurance product from
an unaffiliated entity.

““(B) MAKING DISCLOSURE READILY UNDER-
STANDABLE.—Regulations prescribed under
subparagraph (A) shall encourage the use of
disclosure that is conspicuous, simple, di-
rect, and readily understandable, such as the
following:

“(i) ‘NOT FDIC-INSURED’.

“(ii) ‘NOT GUARANTEED BY THE BANK’.

“(iii) ‘“MAY GO DOWN IN VALUE’.
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““(C) ADJUSTMENTS FOR ALTERNATIVE METH-
ODS OF PURCHASE.—INn prescribing the re-
quirements under subparagraphs (A) and (D),
necessary adjustments shall be made for pur-
chase in person, by telephone, or by elec-
tronic media to provide for the most appro-
priate and complete form of disclosure and
acknowledgments.

‘(D) CONSUMER ACKNOWLEDGMENT.—A re-
quirement that an insured depository insti-
tution shall require any person selling an in-
surance product at any office of, or on behalf
of, the institution to obtain, at the time a
consumer receives the disclosures required
under this paragraph or at the time of the
initial purchase by the consumer of such
product, an acknowledgment by such con-
sumer of the receipt of the disclosure re-
quired under this paragraph with respect to
such product.

““(2) PROHIBITION ON MISREPRESENTATIONS.—
A prohibition on any practice, or any adver-
tising, at any office of, or on behalf of, the
insured depository institution, or any sub-
sidiary as appropriate, which could mislead
any person or otherwise cause a reasonable
person to reach an erroneous belief with re-
spect to—

““(A) the uninsured nature of any insurance
product sold, or offered for sale, by the insti-
tution or any subsidiary of the institution;
or

“(B) in the case of a variable annuity or
other insurance product that involves an in-
vestment risk, the investment risk associ-
ated with any such product.

‘“(d) SEPARATION OF BANKING AND NON-
BANKING ACTIVITIES.—

‘(1) REGULATIONS REQUIRED.—The regula-
tions prescribed pursuant to subsection (a)
shall include such provisions as the Federal
banking agencies consider appropriate to en-
sure that the routine acceptance of deposits
is kept, to the extent practicable, physically
segregated from insurance product activity.

“2) REQUIREMENTS.—Regulations  pre-
scribed pursuant to paragraph (1) shall in-
clude the following requirements:

““(A) SEPARATE SETTING.—A clear delinea-
tion of the setting in which, and the cir-
cumstances under which, transactions in-
volving insurance products should be con-
ducted in a location physically segregated
from an area where retail deposits are rou-
tinely accepted.

““(B) REFERRALS.—Standards which permit
any person accepting deposits from the pub-
lic in an area where such transactions are
routinely conducted in an insured depository
institution to refer a customer who seeks to
purchase any insurance product to a quali-
fied person who sells such product, only if
the person making the referral receives no
more than a one-time nominal fee of a fixed
dollar amount for each referral that does not
depend on whether the referral results in a
transaction.

““(C) QUALIFICATION AND LICENSING REQUIRE-
MENTS.—Standards prohibiting any insured
depository institution from permitting any
person to sell or offer for sale any insurance
product in any part of any office of the insti-
tution, or on behalf of the institution, unless
such person is appropriately qualified and li-
censed.

‘“(e) DOMESTIC VIOLENCE DISCRIMINATION
PROHIBITION.—

“(1) IN GENERAL.—IN the case of an appli-
cant for, or an insured under, any insurance
product described in paragraph (2), the sta-
tus of the applicant or insured as a victim of
domestic violence, or as a provider of serv-
ices to victims of domestic violence, shall
not be considered as a criterion in any deci-
sion with regard to insurance underwriting,
pricing, renewal, or scope of coverage of in-
surance policies, or payment of insurance
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claims, except as required or expressly per-
mitted under State law.

““(2) SCOPE OF APPLICATION.—The prohibi-
tion contained in paragraph (1) shall apply to
any insurance product which is sold or of-
fered for sale, as principal, agent, or broker,
by any insured depository institution or any
person who is engaged in such activities at
an office of the institution or on behalf of
the institution.

““(3) SENSE OF THE CONGRESS.—It is the
sense of the Congress that, by the end of the
30-month period beginning on the date of en-
actment of the Financial Services Act of
1999, the States should enact prohibitions
against discrimination with respect to insur-
ance products that are at least as strict as
the prohibitions contained in paragraph (1).

‘““(4) DOMESTIC VIOLENCE DEFINED.—For pur-
poses of this subsection, the term ‘domestic
violence’ means the occurrence of 1 or more
of the following acts by a current or former
family member, household member, intimate
partner, or caretaker:

“(A) Attempting to cause or causing or
threatening another person with physical
harm, severe emotional distress, psycho-
logical trauma, rape, or sexual assault.

““(B) Engaging in a course of conduct or re-
peatedly committing acts toward another
person, including following the person with-
out proper authority, under circumstances
that place the person in reasonable fear of
bodily injury or physical harm.

““(C) Subjecting another person to false im-
prisonment.

‘(D) Attempting to cause or causing dam-
age to property so as to intimidate or at-
tempt to control the behavior of another per-
son.

“(f) CONSUMER GRIEVANCE PROCESS.—The
Federal banking agencies shall jointly estab-
lish a consumer complaint mechanism, for
receiving and expeditiously addressing con-
sumer complaints alleging a violation of reg-
ulations issued under this section, which
mechanism shall—

““(1) establish a group within each regu-
latory agency to receive such complaints;

““(2) develop procedures for investigating
such complaints;

““(3) develop procedures for informing con-
sumers of rights they may have in connec-
tion with such complaints; and

““(4) develop procedures for addressing con-
cerns raised by such complaints, as appro-
priate, including procedures for the recovery
of losses to the extent appropriate.

““(g) EFFECT ON OTHER AUTHORITY.—

““(1) IN GENERAL.—NOoO provision of this sec-
tion shall be construed as granting, limiting,
or otherwise affecting—

“(A) any authority of the Securities and
Exchange Commission, any self-regulatory
organization, the Municipal Securities Rule-
making Board, or the Secretary of the Treas-
ury under any Federal securities law; or

“(B) except as provided in paragraph (2),
any authority of any State insurance com-
missioner or other State authority under
any State law.

““(2) COORDINATION WITH STATE LAW.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), regulations prescribed by
a Federal banking agency under this section
shall not apply to retail sales, solicitations,
advertising, or offers of any insurance prod-
uct by any insured depository institution or
wholesale financial institution or to any per-
son who is engaged in such activities at an
office of such institution or on behalf of the
institution, in a State where the State has in
effect statutes, regulations, orders, or inter-
pretations, that are inconsistent with or
contrary to the regulations prescribed by the
Federal banking agencies.

““(B) PREEMPTION.—If, with respect to any
provision of the regulations prescribed under
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this section, the Board of Governors of the
Federal Reserve System, the Comptroller of
the Currency, and the Board of Directors of
the Federal Deposit Insurance Corporation
determine jointly that the protection af-
forded by such provision for consumers is
greater than the protection provided by a
comparable provision of the statutes, regula-
tions, orders, or interpretations referred to
in subparagraph (A) of any State, such provi-
sion of the regulations prescribed under this
section shall supersede the comparable pro-
vision of such State statute, regulation,
order, or interpretation.

““(h) INSURANCE PRoDUCT DEFINED.—FoOr
purposes of this section, the term ‘insurance
product’ includes an annuity contract the in-
come of which is subject to tax treatment
under section 72 of the Internal Revenue
Code of 1986.”.

SEC. 308. CERTAIN STATE AFFILIATION LAWS
PREEMPTED FOR INSURANCE COM-
PANIES AND AFFILIATES.

Except as provided in section 104(a)(2), no
State may, by law, regulation, order, inter-
pretation, or otherwise—

(1) prevent or significantly interfere with
the ability of any insurer, or any affiliate of
an insurer (whether such affiliate is orga-
nized as a stock company, mutual holding
company, or otherwise), to become a finan-
cial holding company or to acquire control of
an insured depository institution;

(2) limit the amount of an insurer’s assets
that may be invested in the voting securities
of an insured depository institution (or any
company which controls such institution),
except that the laws of an insurer’s State of
domicile may limit the amount of such in-
vestment to an amount that is not less than
5 percent of the insurer’s admitted assets; or

(3) prevent, significantly interfere with, or
have the authority to review, approve, or
disapprove a plan of reorganization by which
an insurer proposes to reorganize from mu-
tual form to become a stock insurer (wheth-
er as a direct or indirect subsidiary of a mu-
tual holding company or otherwise) unless
such State is the State of domicile of the in-
surer.

SEC. 309. PUBLICATION OF PREEMPTION OF
STATE LAWS.

Section 5244 of the Revised Statutes of the
United States (12 U.S.C. 43) is amended—

(1) by inserting ‘“‘or Federal savings asso-
ciation” after ‘“‘national bank’ each place
that term appears; and

(2) in subsection (c)(3)(B)(i), by inserting
‘‘or savings associations’ after ‘“‘banks’.

Subtitle B—National Association of
Registered Agents and Brokers
SEC. 321. STATE FLEXIBILITY IN MULTISTATE LI-
CENSING REFORMS.

(@) IN GENERAL.—The provisions of this
subtitle shall take effect unless, not later
than 3 years after the date of enactment of
this Act, at least a majority of the States—

(1) have enacted uniform laws and regula-
tions governing the licensure of individuals
and entities authorized to sell and solicit the
purchase of insurance within the State; or

(2) have enacted reciprocity laws and regu-
lations governing the licensure of non-
resident individuals and entities authorized
to sell and solicit insurance within those
States.

(b) UNIFORMITY REQUIRED.—States shall be
deemed to have established the uniformity
necessary to satisfy subsection (a)(1) if the
States—

(1) establish uniform criteria regarding the
integrity, personal qualifications, education,
training, and experience of licensed insur-
ance producers, including the qualification
and training of sales personnel in
ascertaining the appropriateness of a par-
ticular insurance product for a prospective
customer;
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(2) establish uniform continuing education
requirements for licensed insurance pro-
ducers;

(3) establish uniform ethics course require-
ments for licensed insurance producers in
conjunction with the continuing education
requirements under paragraph (2);

(4) establish uniform criteria to ensure
that an insurance product, including any an-
nuity contract, sold to a consumer is suit-
able and appropriate for the consumer based
on financial information disclosed by the
consumer; and

(5) do not impose any requirement upon
any insurance producer to be licensed or oth-
erwise qualified to do business as a non-
resident that has the effect of limiting or
conditioning that producer’s activities be-
cause of its residence or place of operations,
except that counter-signature requirements
imposed on nonresident producers shall not
be deemed to have the effect of limiting or
conditioning a producer’s activities because
of its residence or place of operations under
this section.

(c) RECIPROCITY REQUIRED.—States shall be
deemed to have established the reciprocity
required to satisfy subsection (a)(2) if the
following conditions are met:

(1) ADMINISTRATIVE LICENSING PROCE-
DURES.—At least a majority of the States
permit a producer that has a resident license
for selling or soliciting the purchase of in-
surance in its home State to receive a li-
cense to sell or solicit the purchase of insur-
ance in such majority of States as a non-
resident to the same extent that such pro-
ducer is permitted to sell or solicit the pur-
chase of insurance in its State, if the pro-
ducer’s home State also awards such licenses
on such a reciprocal basis, without satisfying
any additional requirements other than
submitting—

(A) a request for licensure;

(B) the application for licensure that the
producer submitted to its home State;

(C) proof that the producer is licensed and
in good standing in its home State; and

(D) the payment of any requisite fee to the
appropriate authority.

(2) CONTINUING EDUCATION REQUIREMENTS.—
A majority of the States accept an insurance
producer’s satisfaction of its home State’s
continuing education requirements for li-
censed insurance producers to satisfy the
States’ own continuing education require-
ments if the producer’s home State also rec-
ognizes the satisfaction of continuing edu-
cation requirements on such a reciprocal
basis.

(3) NO LIMITING NONRESIDENT REQUIRE-
MENTS.—A majority of the States do not im-
pose any requirement upon any insurance
producer to be licensed or otherwise quali-
fied to do business as a nonresident that has
the effect of limiting or conditioning that
producer’s activities because of its residence
or place of operations, except that
countersignature requirements imposed on
nonresident producers shall not be deemed to
have the effect of limiting or conditioning a
producer’s activities because of its residence
or place of operations under this section.

(4) RECIPROCAL RECIPROCITY.—Each of the
States that satisfies paragraphs (1), (2), and
(3) grants reciprocity to residents of all of
the other States that satisfy such para-
graphs.

(d) DETERMINATION.—

(1) NAIC DETERMINATION.—At the end of
the 3-year period beginning on the date of
enactment of this Act, the National Associa-
tion of Insurance Commissioners shall deter-
mine, in consultation with the insurance
commissioners or chief insurance regulatory
officials of the States, whether the uni-
formity or reciprocity required by sub-
sections (b) and (c) has been achieved.
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(2) JupiciAL  REVIEW.—The appropriate
United States district court shall have exclu-
sive jurisdiction over any challenge to the
National Association of Insurance Commis-
sioners’ determination under this section
and such court shall apply the standards set
forth in section 706 of title 5, United States
Code, when reviewing any such challenge.

(e) CONTINUED APPLICATION.—If, at any
time, the uniformity or reciprocity required
by subsections (b) and (c) no longer exists,
the provisions of this subtitle shall take ef-
fect 2 years after the date on which such uni-
formity or reciprocity ceases to exist, unless
the uniformity or reciprocity required by
those provisions is satisfied before the expi-
ration of that 2-year period.

(f) SAVINGS PRoVISION.—No provision of
this section shall be construed as requiring
that any law, regulation, provision, or action
of any State which purports to regulate in-
surance producers, including any such law,
regulation, provision, or action which pur-
ports to regulate unfair trade practices or es-
tablish consumer protections, including
countersignature laws, be altered or amend-
ed in order to satisfy the uniformity or reci-
procity required by subsections (b) and (c),
unless any such law, regulation, provision,
or action is inconsistent with a specific re-
quirement of any such subsection and then
only to the extent of such inconsistency.

(g) UNIFORM LICENSING.—Nothing in this
section shall be construed to require any
State to adopt new or additional licensing
requirements to achieve the uniformity nec-
essary to satisfy subsection (a)(1).

SEC. 322. NATIONAL ASSOCIATION OF REG-
ISTERED AGENTS AND BROKERS.

(a) ESTABLISHMENT.—There is established
the National Association of Registered
Agents and Brokers (hereafter in this sub-
title referred to as the ‘‘Association’).

(b) STATUS.—The Association shall—

(1) be a nonprofit corporation;

(2) have succession until dissolved by an
Act of Congress;

(3) not be an agent or instrumentality of
the United States Government; and

(4) except as otherwise provided in this
Act, be subject to, and have all the powers
conferred upon a nonprofit corporation by
the District of Columbia Nonprofit Corpora-
tion Act (D.C. Code, sec. 29y-1001 et seq.).
SEC. 323. PURPOSE.

The purpose of the Association shall be to
provide a mechanism through which uniform
licensing, appointment, continuing edu-
cation, and other insurance producer sales
qualification requirements and conditions
can be adopted and applied on a multistate
basis, while preserving the right of States to
license, supervise, and discipline insurance
producers and to prescribe and enforce laws
and regulations with regard to insurance-re-
lated consumer protection and unfair trade
practices.

SEC. 324. RELATIONSHIP TO THE FEDERAL GOV-
ERNMENT.

The Association shall be subject to the su-
pervision and oversight of the National Asso-
ciation of Insurance Commissioners (here-
after in this subtitle referred to as the
“NAIC”).

SEC. 325. MEMBERSHIP.

(a) ELIGIBILITY.—

(1) IN GENERAL.—ANy State-licensed insur-
ance producer shall be eligible to become a
member in the Association.

(2) INELIGIBILITY FOR SUSPENSION OR REV-
OCATION OF LICENSE.—Notwithstanding para-
graph (1), a State-licensed insurance pro-
ducer shall not be eligible to become a mem-
ber if a State insurance regulator has sus-
pended or revoked such producer’s license in
that State during the 3-year period preceding
the date on which such producer applies for
membership.
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(3) RESUMPTION OF ELIGIBILITY.—Paragraph
(2) shall cease to apply to any insurance pro-
ducer if—

(A) the State insurance regulator renews
the license of such producer in the State in
which the license was suspended or revoked;
or

(B) the suspension or revocation is subse-
quently overturned.

(b) AUTHORITY TO ESTABLISH MEMBERSHIP
CRITERIA.—The Association shall have the
authority to establish membership criteria
that—

(1) bear a reasonable relationship to the
purposes for which the Association was es-
tablished; and

(2) do not unfairly limit the access of
smaller agencies to the Association member-
ship.

(c) ESTABLISHMENT OF CLASSES AND CAT-
EGORIES.—

(1) CLASSES OF MEMBERSHIP.—The Associa-
tion may establish separate classes of mem-
bership, with separate criteria, if the Asso-
ciation reasonably determines that perform-
ance of different duties requires different
levels of education, training, or experience.

(2) CATEGORIES.—The Association may es-
tablish separate categories of membership
for individuals and for other persons. The es-
tablishment of any such categories of mem-
bership shall be based either on the types of
licensing categories that exist under State
laws or on the aggregate amount of business
handled by an insurance producer. No special
categories of membership, and no distinct
membership criteria, shall be established for
members which are insured depository insti-
tutions or wholesale financial institutions or
for their employees, agents, or affiliates.

(d) MEMBERSHIP CRITERIA.—

(1) IN GENERAL.—The Association may es-
tablish criteria for membership which shall
include standards for integrity, personal
qualifications, education, training, and expe-
rience.

(2) MINIMUM STANDARD.—INn establishing
criteria under paragraph (1), the Association
shall consider the highest levels of insurance
producer qualifications established under the
licensing laws of the States.

(e) EFFECT OF MEMBERSHIP.—Membership
in the Association shall entitle the member
to licensure in each State for which the
member pays the requisite fees, including li-
censing fees and, where applicable, bonding
requirements, set by such State.

(f) ANNUAL RENEWAL.—Membership in the
Association shall be renewed on an annual
basis.

(g) CONTINUING EDUCATION.—The Associa-
tion shall establish, as a condition of mem-
bership, continuing education requirements
which shall be comparable to or greater than
the continuing education requirements
under the licensing laws of a majority of the
States.

(h) SUSPENSION AND REVOCATION.—The As-
sociation may—

(1) inspect and examine the records and of-
fices of the members of the Association to
determine compliance with the criteria for
membership established by the Association;
and

(2) suspend or revoke the membership of an
insurance producer if—

(A) the producer fails to meet the applica-
ble membership criteria of the Association;
or

(B) the producer has been subject to dis-
ciplinary action pursuant to a final adjudica-
tory proceeding under the jurisdiction of a
State insurance regulator, and the Associa-
tion concludes that retention of membership
in the Association would not be in the public
interest.

(i) OFFICE OF CONSUMER COMPLAINTS.—
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(1) IN GENERAL.—The Association shall es-
tablish an office of consumer complaints
that shall—

(A) receive and investigate complaints
from both consumers and State insurance
regulators related to members of the Asso-
ciation; and

(B) recommend to the Association any dis-
ciplinary actions that the office considers
appropriate, to the extent that any such rec-
ommendation is not inconsistent with State
law.

(2) RECORDS AND REFERRALS.—The office of
consumer complaints of the Association
shall—

(A) maintain records of all complaints re-
ceived in accordance with paragraph (1) and
make such records available to the NAIC and
to each State insurance regulator for the
State of residence of the consumer who filed
the complaint; and

(B) refer, when appropriate, any such com-
plaint to any appropriate State insurance
regulator.

(3) TELEPHONE AND OTHER ACCESS.—The of-
fice of consumer complaints shall maintain a
toll-free telephone number for the purpose of
this subsection and, as practicable, other al-
ternative means of communication with con-
sumers, such as an Internet home page.

SEC. 326. BOARD OF DIRECTORS.

(a) ESTABLISHMENT.—There is established
the board of directors of the Association
(hereafter in this subtitle referred to as the
“Board’’) for the purpose of governing and
supervising the activities of the Association
and the members of the Association.

(b) Powers.—The Board shall have such
powers and authority as may be specified in
the bylaws of the Association.

(c) COMPOSITION.—

(1) MeMBERS.—The Board shall be com-
posed of 7 members appointed by the NAIC.

(2) REQUIREMENT.—At least 4 of the mem-
bers of the Board shall have significant expe-
rience with the regulation of commercial
lines of insurance in at least 1 of the 20
States in which the greatest total dollar
amount of commercial-lines insurance is
placed in the United States.

(3) INITIAL BOARD MEMBERSHIP.—

(A) IN GENERAL.—If, by the end of the 2-
year period beginning on the date of enact-
ment of this Act, the NAIC has not appointed
the initial 7 members of the Board of the As-
sociation, the initial Board shall consist of
the 7 State insurance regulators of the 7
States with the greatest total dollar amount
of commercial-lines insurance in place as of
the end of such period.

(B) ALTERNATE COMPOSITION.—If any of the
State insurance regulators described in sub-
paragraph (A) declines to serve on the Board,
the State insurance regulator with the next
greatest total dollar amount of commercial-
lines insurance in place, as determined by
the NAIC as of the end of such period, shall
serve as a member of the Board.

(C) INOPERABILITY.—If fewer than 7 State
insurance regulators accept appointment to
the Board, the Association shall be estab-
lished without NAIC oversight pursuant to
section 332.

(d) TERMS.—The term of each director
shall, after the initial appointment of the
members of the Board, be for 3 years, with ¥s
of the directors to be appointed each year.

(e) BOARD VACANCIES.—A vacancy on the
Board shall be filled in the same manner as
the original appointment of the initial Board
for the remainder of the term of the vacating
member.

(f) MEETINGS.—The Board shall meet at the
call of the chairperson, or as otherwise pro-
vided by the bylaws of the Association.

SEC. 327. OFFICERS.

(a) IN GENERAL.—
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(1) PosiTioNs.—The officers of the Associa-
tion shall consist of a chairperson and a vice
chairperson of the Board, a president, sec-
retary, and treasurer of the Association, and
such other officers and assistant officers as
may be deemed necessary.

(2) MANNER OF SELECTION.—Each officer of
the Board and the Association shall be elect-
ed or appointed at such time and in such
manner and for such terms not exceeding 3
years as may be prescribed in the bylaws of
the Association.

(b) CRITERIA FOR CHAIRPERSON.—Only indi-
viduals who are members of the NAIC shall
be eligible to serve as the chairperson of the
board of directors.

SEC. 328. BYLAWS, RULES, AND DISCIPLINARY AC-
TION.

(a) ADOPTION AND AMENDMENT OF ByY-
LAWS.—

(1) CoPY REQUIRED TO BE FILED WITH THE
NAIC.—The board of directors of the Associa-
tion shall file with the NAIC a copy of the
proposed bylaws or any proposed amendment
to the bylaws, accompanied by a concise gen-
eral statement of the basis and purpose of
such proposal.

(2) EFFECTIVE DATE.—EXcept as provided in
paragraph (3), any proposed bylaw or pro-
posed amendment shall take effect—

(A) 30 days after the date of the filing of a
copy with the NAIC;

(B) upon such later date as the Association
may designate; or

(C) upon such earlier date as the NAIC may
determine.

(3) DISAPPROVAL BY THE NAIC.—Notwith-
standing paragraph (2), a proposed bylaw or
amendment shall not take effect if, after
public notice and opportunity to participate
in a public hearing—

(A) the NAIC disapproves such proposal as
being contrary to the public interest or con-
trary to the purposes of this subtitle and
provides notice to the Association setting
forth the reasons for such disapproval; or

(B) the NAIC finds that such proposal in-
volves a matter of such significant public in-
terest that public comment should be ob-
tained, in which case it may, after notifying
the Association in writing of such finding,
require that the procedures set forth in sub-
section (b) be followed with respect to such
proposal, in the same manner as if such pro-
posed bylaw change were a proposed rule
change within the meaning of such sub-
section.

(b) ADOPTION AND AMENDMENT OF RULES.—

(1) FILING PROPOSED REGULATIONS WITH THE
NAIC.—

(A) IN GENERAL.—The board of directors of
the Association shall file with the NAIC a
copy of any proposed rule or any proposed
amendment to a rule of the Association
which shall be accompanied by a concise
general statement of the basis and purpose of
such proposal.

(B) OTHER RULES AND AMENDMENTS INEFFEC-
TIVE.—No proposed rule or amendment shall
take effect unless approved by the NAIC or
otherwise permitted in accordance with this
paragraph.

(2) INITIAL CONSIDERATION BY THE NAIC.—
Not later than 35 days after the date of publi-
cation of notice of filing of a proposal, or be-
fore the end of such longer period not to ex-
ceed 90 days as the NAIC may designate after
such date, if the NAIC finds such longer pe-
riod to be appropriate and sets forth its rea-
sons for so finding, or as to which the Asso-
ciation consents, the NAIC shall—

(A) by order approve such proposed rule or
amendment; or

(B) institute proceedings to determine
whether such proposed rule or amendment
should be modified or disapproved.

(3) NAIC PROCEEDINGS.—
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(A) IN GENERAL.—Proceedings instituted by
the NAIC with respect to a proposed rule or
amendment pursuant to paragraph (2) shall—

(i) include notice of the grounds for dis-
approval under consideration;

(ii) provide opportunity for hearing; and

(ii1) be concluded not later than 180 days
after the date of the Association’s filing of
such proposed rule or amendment.

(B) DISPOSITION OF PROPOSAL.—At the con-
clusion of any proceeding under subpara-
graph (A), the NAIC shall, by order, approve
or disapprove the proposed rule or amend-
ment.

(C) EXTENSION OF TIME FOR CONSIDER-
ATION.—The NAIC may extend the time for
concluding any proceeding under subpara-
graph (A) for—

(i) not more than 60 days if the NAIC finds
good cause for such extension and sets forth
its reasons for so finding; or

(ii) for such longer period as to which the
Association consents.

(4) STANDARDS FOR REVIEW.—

(A) GROUNDS FOR APPROVAL.—The NAIC
shall approve a proposed rule or amendment
if the NAIC finds that the rule or amend-
ment is in the public interest and is con-
sistent with the purposes of this Act.

(B) APPROVAL BEFORE END OF NOTICE PE-
R1I0D.—The NAIC shall not approve any pro-
posed rule before the end of the 30-day period
beginning on the date on which the Associa-
tion files proposed rules or amendments in
accordance with paragraph (1), unless the
NAIC finds good cause for so doing and sets
forth the reasons for so finding.

(5) ALTERNATE PROCEDURE.—

(A) IN GENERAL.—Notwithstanding any pro-
vision of this subsection other than subpara-
graph (B), a proposed rule or amendment re-
lating to the administration or organization
of the Association shall take effect—

(i) upon the date of filing with the NAIC, if
such proposed rule or amendment is des-
ignated by the Association as relating solely
to matters which the NAIC, consistent with
the public interest and the purposes of this
subsection, determines by rule do not require
the procedures set forth in this paragraph; or

(i) upon such date as the NAIC shall for
good cause determine.

(B) ABROGATION BY THE NAIC.—

(i) IN GENERAL.—At any time within 60
days after the date of filing of any proposed
rule or amendment under subparagraph
(A)(i) or clause (ii) of this subparagraph, the
NAIC may repeal such rule or amendment
and require that the rule or amendment be
refiled and reviewed in accordance with this
paragraph, if the NAIC finds that such action
is necessary or appropriate in the public in-
terest, for the protection of insurance pro-
ducers or policyholders, or otherwise in fur-
therance of the purposes of this subtitle.

(ii) EFFECT OF RECONSIDERATION BY THE
NAIC.—Any action of the NAIC pursuant to
clause (i) shall—

(1) not affect the validity or force of a rule
change during the period such rule or amend-
ment was in effect; and

(1) not be considered to be a final action.

(c) ACTION REQUIRED BY THE NAIC.—The
NAIC may, in accordance with such rules as
the NAIC determines to be necessary or ap-
propriate to the public interest or to carry
out the purposes of this subtitle, require the
Association to adopt, amend, or repeal any
bylaw, rule or amendment of the Associa-
tion, whenever adopted.

(d) DISCIPLINARY ACTION BY THE ASSOCIA-
TION.—

(1) SPECIFICATION OF CHARGES.—In any pro-
ceeding to determine whether membership
shall be denied, suspended, revoked, or not
renewed (hereafter in this section referred to
as a ‘“‘disciplinary action’’), the Association
shall bring specific charges, notify such
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member of such charges, give the member an
opportunity to defend against the charges,
and keep a record.

(2) SUPPORTING STATEMENT.—A determina-
tion to take disciplinary action shall be sup-
ported by a statement setting forth—

(A) any act or practice in which such mem-
ber has been found to have been engaged;

(B) the specific provision of this subtitle,
the rules or regulations under this subtitle,
or the rules of the Association which any
such act or practice is deemed to violate; and

(C) the sanction imposed and the reason for
such sanction.

(e) NAIC REVIEW OF DISCIPLINARY AcC-
TION.—

(1) NoTice To THE NAIC.—If the Association
orders any disciplinary action, the Associa-
tion shall promptly notify the NAIC of such
action.

(2) REVIEW BY THE NAIC.—AnNy disciplinary
action taken by the Association shall be sub-
ject to review by the NAIC—

(A) on the NAIC’s own motion; or

(B) upon application by any person ag-
grieved by such action if such application is
filed with the NAIC not more than 30 days
after the later of—

(i) the date the notice was filed with the
NAIC pursuant to paragraph (1); or

(i) the date the notice of the disciplinary
action was received by such aggrieved per-
son.

(f) EFFECT OoF REVIEW.—The filing of an ap-
plication to the NAIC for review of a discipli-
nary action, or the institution of review by
the NAIC on the NAIC’s own motion, shall
not operate as a stay of disciplinary action
unless the NAIC otherwise orders.

(g) ScoPE OF REVIEW.—

(1) IN GENERAL.—IN any proceeding to re-
view such action, after notice and the oppor-
tunity for hearing, the NAIC shall—

(A) determine whether the action should be
taken;

(B) affirm, modify, or rescind the discipli-
nary sanction; or

(C) remand to the Association for further
proceedings.

(2) DiIsMISSAL OF REVIEW.—The NAIC may
dismiss a proceeding to review disciplinary
action if the NAIC finds that—

(A) the specific grounds on which the ac-
tion is based exist in fact;

(B) the action is in accordance with appli-
cable rules and regulations; and

(C) such rules and regulations are, and
were, applied in a manner consistent with
the purposes of this subtitle.

SEC. 329. ASSESSMENTS.

(a) INSURANCE PRODUCERS SUBJECT TO As-
SESSMENT.—The Association may establish
such application and membership fees as the
Association finds necessary to cover the
costs of its operations, including fees made
reimbursable to the NAIC under subsection
(b), except that, in setting such fees, the As-
sociation may not discriminate against
smaller insurance producers.

(b) NAIC ASSESSMENTS.—The NAIC may as-
sess the Association for any costs that the
NAIC incurs under this subtitle.

SEC. 330. FUNCTIONS OF THE NAIC.

(a) ADMINISTRATIVE PROCEDURE.—Deter-
minations of the NAIC, for purposes of mak-
ing rules pursuant to section 328, shall be
made after appropriate notice and oppor-
tunity for a hearing and for submission of
views of interested persons.

(b) EXAMINATIONS AND REPORTS.—

(1) EXAMINATIONS.—The NAIC may make
such examinations and inspections of the As-
sociation and require the Association to fur-
nish to the NAIC such reports and records or
copies thereof as the NAIC may consider nec-
essary or appropriate in the public interest
or to effectuate the purposes of this subtitle.
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(2) REPORT BY ASSOCIATION.—AS soon as
practicable after the close of each fiscal
year, the Association shall submit to the
NAIC a written report regarding the conduct
of its business, and the exercise of the other
rights and powers granted by this subtitle,
during such fiscal year. Such report shall in-
clude financial statements setting forth the
financial position of the Association at the
end of such fiscal year and the results of its
operations (including the source and applica-
tion of its funds) for such fiscal year. The
NAIC shall transmit such report to the
President and the Congress with such com-
ment thereon as the NAIC determines to be
appropriate.

SEC. 331. LIABILITY OF THE ASSOCIATION AND
THE DIRECTORS, OFFICERS, AND
EMPLOYEES OF THE ASSOCIATION.

(a) IN GENERAL.—The Association shall not
be deemed to be an insurer or insurance pro-
ducer within the meaning of any State law,
rule, regulation, or order regulating or tax-
ing insurers, insurance producers, or other
entities engaged in the business of insurance,
including provisions imposing premium
taxes, regulating insurer solvency or finan-
cial condition, establishing guaranty funds
and levying assessments, or requiring claims
settlement practices.

(b) LIABILITY OF THE ASSOCIATION, ITS Di-
RECTORS, OFFICERS, AND EMPLOYEES.—Nei-
ther the Association nor any of its directors,
officers, or employees shall have any liabil-
ity to any person for any action taken or
omitted in good faith under or in connection
with any matter subject to this subtitle.

SEC. 332. ELIMINATION OF NAIC OVERSIGHT.

(@) IN GENERAL.—The Association shall be
established without NAIC oversight and the
provisions set forth in section 324, sub-
sections (a), (b), (c), and (e) of section 328,
and sections 329(b) and 330 of this subtitle
shall cease to be effective if, at the end of
the 2-year period beginning on the date on
which the provisions of this subtitle take ef-
fect pursuant to section 321—

(1) at least a majority of the States rep-
resenting at least 50 percent of the total
United States commercial-lines insurance
premiums have not satisfied the uniformity
or reciprocity requirements of subsections
(a), (b), and (c) of section 321; and

(2) the NAIC has not approved the Associa-
tion’s bylaws as required by section 328 or is
unable to operate or supervise the Associa-
tion, or the Association is not conducting its
activities as required under this Act.

(b) BOARD APPOINTMENTS.—If the repeals
required by subsection (a) are implemented,
the following shall apply:

(1) GENERAL APPOINTMENT POWER.—The
President, with the advice and consent of the
Senate, shall appoint the members of the As-
sociation’s Board established under section
326 from lists of candidates recommended to
the President by the National Association of
Insurance Commissioners.

(2) PROCEDURES FOR OBTAINING NATIONAL
ASSOCIATION OF INSURANCE COMMISSIONERS AP-
POINTMENT RECOMMENDATIONS.—

(A) INITIAL DETERMINATION AND REC-
OMMENDATIONS.—After the date on which the
provisions of subsection (a) take effect, the
NAIC shall, not later than 60 days thereafter,
provide a list of recommended candidates to
the President. If the NAIC fails to provide a
list by that date, or if any list that is pro-
vided does not include at least 14 rec-
ommended candidates or comply with the re-
quirements of section 326(c), the President
shall, with the advice and consent of the
Senate, make the requisite appointments
without considering the views of the NAIC.

(B) SUBSEQUENT APPOINTMENTS.—After the
initial appointments, the NAIC shall provide
a list of at least 6 recommended candidates
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for the Board to the President by January 15
of each subsequent year. If the NAIC fails to
provide a list by that date, or if any list that
is provided does not include at least 6 rec-
ommended candidates or comply with the re-
quirements of section 326(c), the President,
with the advice and consent of the Senate,
shall make the requisite appointments with-
out considering the views of the NAIC.

(C) PRESIDENTIAL OVERSIGHT.—

(i) REMOVAL.—If the President determines
that the Association is not acting in the in-
terests of the public, the President may re-
move the entire existing Board for the re-
mainder of the term to which the members
of the Board were appointed and appoint,
with the advice and consent of the Senate,
new members to fill the vacancies on the
Board for the remainder of such terms.

(ii) SUSPENSION OF RULES OR ACTIONS.—The
President, or a person designated by the
President for such purpose, may suspend the
effectiveness of any rule, or prohibit any ac-
tion, of the Association which the President
or the designee determines is contrary to the
public interest.

() ANNUAL REPORT.—As soon as prac-
ticable after the close of each fiscal year, the
Association shall submit to the President
and to the Congress a written report relative
to the conduct of its business, and the exer-
cise of the other rights and powers granted
by this subtitle, during such fiscal year.
Such report shall include financial state-
ments setting forth the financial position of
the Association at the end of such fiscal year
and the results of its operations (including
the source and application of its funds) for
such fiscal year.

SEC. 333. RELATIONSHIP TO STATE LAW.

(a) PREEMPTION OF STATE LAws.—State
laws, regulations, provisions, or other ac-
tions purporting to regulate insurance pro-
ducers shall be preempted as provided in sub-
section (b).

(b) PROHIBITED ACTIONS.—No State shall—

(1) impede the activities of, take any ac-
tion against, or apply any provision of law or
regulation to, any insurance producer be-
cause that insurance producer or any affil-
iate plans to become, has applied to become,
or is a member of the Association;

(2) impose any requirement upon a member
of the Association that it pay different fees
to be licensed or otherwise qualified to do
business in that State, including bonding re-
quirements, based on its residency;

(3) impose any licensing, appointment, in-
tegrity, personal or corporate qualifications,
education, training, experience, residency, or
continuing education requirement upon a
member of the Association that is different
from the criteria for membership in the As-
sociation or renewal of such membership, ex-
cept that counter-signature requirements
imposed on nonresident producers shall not
be deemed to have the effect of limiting or
conditioning a producer’s activities because
of its residence or place of operations under
this section; or

(4) implement the procedures of such
State’s system of licensing or renewing the
licenses of insurance producers in a manner
different from the authority of the Associa-
tion under section 325.

(c) SAVINGS PROVISION.—EXxcept as provided
in subsections (a) and (b), no provision of
this section shall be construed as altering or
affecting the continuing effectiveness of any
law, regulation, provision, or other action of
any State which purports to regulate insur-
ance producers, including any such law, reg-
ulation, provision, or action which purports
to regulate unfair trade practices or estab-
lish consumer protections, including
countersignature laws.
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SEC. 334. COORDINATION WITH OTHER REGU-
LATORS.

(a) COORDINATION WITH STATE INSURANCE
REGULATORS.—The Association shall have
the authority to—

(1) issue uniform insurance producer appli-
cations and renewal applications that may
be used to apply for the issuance or removal
of State licenses, while preserving the abil-
ity of each State to impose such conditions
on the issuance or renewal of a license as are
consistent with section 333;

(2) establish a central clearinghouse
through which members of the Association
may apply for the issuance or renewal of li-
censes in multiple States; and

(3) establish or utilize a national database
for the collection of regulatory information
concerning the activities of insurance pro-
ducers.

(b) COORDINATION WITH THE NATIONAL ASSO-
CIATION OF SECURITIES DEALERS.—The Asso-
ciation shall coordinate with the National
Association of Securities Dealers in order to
ease any administrative burdens that fall on
persons that are members of both associa-
tions, consistent with the purposes of this
subtitle and the Federal securities laws.

SEC. 335. JUDICIAL REVIEW.

(a) JURISDICTION.—The appropriate United
States district court shall have exclusive ju-
risdiction over litigation involving the Asso-
ciation, including disputes between the Asso-
ciation and its members that arise under
this subtitle. Suits brought in State court
involving the Association shall be deemed to
have arisen under Federal law and therefore
be subject to jurisdiction in the appropriate
United States district court.

(b) EXHAUSTION OF REMEDIES.—AN ag-
grieved person shall be required to exhaust
all available administrative remedies before
the Association and the NAIC before it may
seek judicial review of an Association deci-
sion.

(c) STANDARDS OF REVIEW.—The standards
set forth in section 553 of title 5 United
States Code, shall be applied whenever a rule
or bylaw of the Association is under judicial
review, and the standards set forth in section
554 of title 5, United States Code, shall be ap-
plied whenever a disciplinary action of the
Association is judicially reviewed.

SEC. 336. DEFINITIONS.

For purposes of this subtitle, the following
definitions shall apply:

(1) HOME STATE.—The term ‘‘home State”
means the State in which the insurance pro-
ducer maintains its principal place of resi-
dence and is licensed to act as an insurance
producer.

(2) INSURANCE.—The term ‘“‘insurance”
means any product, other than title insur-
ance, defined or regulated as insurance by
the appropriate State insurance regulatory
authority.

(3) INSURANCE PRODUCER.—The term “‘insur-
ance producer’” means any insurance agent
or broker, surplus lines broker, insurance
consultant, limited insurance representa-
tive, and any other person that solicits, ne-
gotiates, effects, procures, delivers, renews,
continues or binds policies of insurance or
offers advice, counsel, opinions or services
related to insurance.

(4) STATE.—The term ‘‘State’ includes any
State, the District of Columbia, American
Samoa, Guam, Puerto Rico, and the United
States Virgin Islands.

(5) STATE LAW.—The term ‘“‘State law’ in-
cludes all laws, decisions, rules, regulations,
or other State action having the effect of
law, of any State. A law of the United States
applicable only to the District of Columbia
shall be treated as a State law rather than a
law of the United States.
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TITLE IV—UNITARY SAVINGS AND LOAN
HOLDING COMPANIES
SEC. 401. PREVENTION OF CREATION OF NEW
S&L HOLDING COMPANIES WITH
COMMERCIAL AFFILIATES.

(a) IN GENERAL.—Section 10(c) of the Home
Owners’ Loan Act (12 U.S.C. 1467a(c)) is
amended by adding at the end the following
new paragraph:

““(9) PREVENTION OF NEW AFFILIATIONS BE-
TWEEN S&L HOLDING COMPANIES AND COMMER-
CIAL FIRMS.—

“(A) IN GENERAL.—Notwithstanding para-
graph (3), no company may directly or indi-
rectly, including through any merger, con-
solidation, or other type of business com-
bination, acquire control of a savings asso-
ciation after March 4, 1999, unless the com-
pany is engaged, directly or indirectly (in-
cluding through a subsidiary other than a
savings association), only in activities that
are permitted—

““(i) under paragraph (1)(C) or (2); or

““(ii) for financial holding companies under
section 6(c) of the Bank Holding Company
Act of 1956.

““(B) PREVENTION OF NEW COMMERCIAL AF-
FILIATIONS.—Notwithstanding paragraph (3),
no savings and loan holding company may
engage directly or indirectly (including
through a subsidiary other than a savings as-
sociation) in any activity other than as de-
scribed in clauses (i) and (ii) of subparagraph
(A).
““(C) PRESERVATION OF AUTHORITY OF EXIST-
ING UNITARY S&L HOLDING COMPANIES.—Sub-
paragraphs (A) and (B) do not apply with re-
spect to any company that was a savings and
loan holding company on March 4, 1999, or
that becomes a savings and loan holding
company pursuant to an application pending
before the Office of Thrift Supervision on or
before that date, and that—

“(i) meets and continues to meet the re-
quirements of paragraph (3); and

““(ii) continues to control not fewer than 1
savings association that it controlled on
March 4, 1999, or that it acquired pursuant to
an application pending before the Office of
Thrift Supervision on or before that date, or
the successor to such savings association.

‘(D) CORPORATE REORGANIZATIONS PER-
MITTED.—This paragraph does not prevent a
transaction that—

“(i) involves solely a company under com-
mon control with a savings and loan holding
company from acquiring, directly or indi-
rectly, control of the savings and loan hold-
ing company or any savings association that
is already a subsidiary of the savings and
loan holding company; or

“(ii) involves solely a merger, consolida-
tion, or other type of business combination
as a result of which a company under com-
mon control with the savings and loan hold-
ing company acquires, directly or indirectly,
control of the savings and loan holding com-
pany or any savings association that is al-
ready a subsidiary of the savings and loan
holding company.

“(E) AUTHORITY TO PREVENT EVASIONS.—
The Director may issue interpretations, reg-
ulations, or orders that the Director deter-
mines necessary to administer and carry out
the purpose and prevent evasions of this
paragraph, including a determination that,
notwithstanding the form of a transaction,
the transaction would in substance result in
a company acquiring control of a savings as-
sociation.

““(F) PRESERVATION OF AUTHORITY FOR FAM-
ILY TRUSTS.—Subparagraphs (A) and (B) do
not apply with respect to any trust that be-
comes a savings and loan holding company
with respect to a savings association, if—

“(i) not less than 85 percent of the bene-
ficial ownership interests in the trust are
continuously owned, directly or indirectly,
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by or for the benefit of members of the same
family, or their spouses, who are lineal de-
scendants of common ancestors who con-
trolled, directly or indirectly, such savings
association on March 4, 1999, or a subsequent
date, pursuant to an application pending be-
fore the Office of Thrift Supervision on or
before March 4, 1999; and

‘“(ii) at the time at which such trust be-
comes a savings and loan holding company,
such ancestors or lineal descendants, or
spouses of such descendants, have directly or
indirectly controlled the savings association
continuously since March 4, 1999, or a subse-
quent date, pursuant to an application pend-
ing before the Office of Thrift Supervision on
or before March 4, 1999."".

(b) CONFORMING  AMENDMENT.—Section
10(0)(5)(E) of the Home Owners’ Loan Act (15
U.S.C. 1467a(0)(5)(E)) is amended by striking

, except subparagraph (B)” and inserting
“or ()(O)(AX(iN)”.

SEC. 402. OPTIONAL CONVERSION OF FEDERAL
SAVINGS ASSOCIATIONS TO NA-
TIONAL BANKS.

Section 5(i) of the Home Owners’ Loan Act
(12 U.S.C. 1464(i)) is amended by adding at
the end the following new paragraph:

“(5) CONVERSION TO A NATIONAL BANK.—NoOt-
withstanding any other provision of law, any
Federal savings association chartered and in
operation before the date of enactment of
the Financial Services Act of 1999, with
branches in 1 or more States, may convert,
with the approval of the Comptroller of the
Currency, into 1 or more national banks,
each of which may encompass one or more of
the branches of the Federal savings associa-
tion in 1 or more States, but only if the re-
sulting national bank or banks will meet any
and all financial, management, and capital
requirements applicable to a national
bank.”.

SEC. 403. RETENTION OF “FEDERAL” IN NAME OF
CONVERTED FEDERAL SAVINGS AS-
SOCIATION.

Section 2 of the Act entitled “An Act to
enable national banking associations to in-
crease their capital stock and to change
their names or locations’, approved May 1,
1886 (12 U.S.C. 30), is amended by adding at
the end the following new subsection:

‘“(d) RETENTION OF ‘FEDERAL’ IN NAME OF
CONVERTED FEDERAL SAVINGS ASSOCIATION.—

“(1) IN GENERAL.—Notwithstanding sub-
section (a) or any other provision of law, any
depository institution the charter of which
is converted from that of a Federal savings
association to a national bank or a State
bank after the date of enactment of the Fi-
nancial Services Act of 1999 may retain the
term ‘Federal’ in the name of such institu-
tion if such depository institution remains
an insured depository institution.

““(2) DEFINITIONS.—For purposes of this sub-
section, the terms ‘depository institution’,
‘insured depository institution’, ‘national
bank’, and ‘State bank’ have the same mean-
ings as in section 3 of the Federal Deposit In-
surance Act.”.

TITLE V—FINANCIAL INFORMATION ANTI-

FRAUD

SEC. 501. FINANCIAL INFORMATION ANTI-FRAUD.

The Consumer Credit Protection Act (15
U.S.C. 1601 et seq.) is amended by adding at
the end the following:

“TITLE X—FINANCIAL INFORMATION
PRIVACY PROTECTION

“SEC. 1001. SHORT TITLE; TABLE OF CONTENTS.

““(a) SHORT TITLE.—This title may be cited
as the ‘Financial Information Anti-Fraud
Act of 1999°.

““(b) TABLE OF CONTENTS.—The table of
contents for this title is as follows:

“TITLE X—FINANCIAL INFORMATION

PRIVACY PROTECTION

““Sec. 1001. Short title; table of contents.
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Definitions.

Privacy protection for customer
information of financial insti-
tutions.

Administrative enforcement.

Civil liability.

Criminal penalty.

““‘Sec. 1007. Relation to State laws.

‘“‘Sec. 1008. Agency guidance.

“SEC. 1002. DEFINITIONS.

“For purposes of this title, the following
definitions shall apply:

“(1) CusTOMER.—The term ‘customer’
means, with respect to a financial institu-
tion, any person (or authorized representa-
tive of a person) to whom the financial insti-
tution provides a product or service, includ-
ing that of acting as a fiduciary.

““(2) CUSTOMER INFORMATION OF A FINANCIAL
INSTITUTION.—The term ‘customer informa-
tion of a financial institution’ means any in-
formation maintained by a financial institu-
tion which is derived from the relationship
between the financial institution and a cus-
tomer of the financial institution and is
identified with the customer.

““(3) DOCUMENT.—The term ‘document’
means any information in any form.

““(4) FINANCIAL INSTITUTION.—

“(A) IN GENERAL.—The term ‘financial in-
stitution’ means any institution engaged in
the business of providing financial services
to customers who maintain a credit, deposit,
trust, or other financial account or relation-
ship with the institution.

““(B) CERTAIN FINANCIAL INSTITUTIONS SPE-
CIFICALLY INCLUDED.—The term ‘financial in-
stitution’ includes any depository institu-
tion (as defined in section 19(b)(1)(A) of the
Federal Reserve Act), any loan or finance
company, any credit card issuer or operator
of a credit card system, and any consumer
reporting agency that compiles and main-
tains files on consumers on a nationwide
basis (as defined in section 603(p)).

““(C) FURTHER DEFINITION BY REGULATION.—
The Board of Governors of the Federal Re-
serve System may prescribe regulations fur-
ther defining the term ‘financial institution’,
in accordance with subparagraph (A), for
purposes of this title.

“SEC. 1003. PRIVACY PROTECTION FOR CUS-

TOMER INFORMATION OF FINAN-
CIAL INSTITUTIONS.

““(a) PROHIBITION ON OBTAINING CUSTOMER
INFORMATION BY FALSE PRETENSES.—It shall
be a violation of this title for any person to
obtain or attempt to obtain, or cause to be
disclosed or attempt to cause to be disclosed
to any person, customer information of a fi-
nancial institution relating to another
person—

“(1) by knowingly making a false, ficti-
tious, or fraudulent statement or representa-
tion to an officer, employee, or agent of a fi-
nancial institution with the intent to de-
ceive the officer, employee, or agent into re-
lying on that statement or representation
for purposes of releasing the customer infor-
mation;

“(2) by knowingly making a false, ficti-
tious, or fraudulent statement or representa-
tion to a customer of a financial institution
with the intent to deceive the customer into
relying on that statement or representation
for purposes of releasing the customer infor-
mation or authorizing the release of such in-
formation; or

““(3) by knowingly providing any document
to an officer, employee, or agent of a finan-
cial institution, knowing that the document
is forged, counterfeit, lost, or stolen, was
fraudulently obtained, or contains a false,
fictitious, or fraudulent statement or rep-
resentation, if the document is provided with
the intent to deceive the officer, employee,
or agent into relying on that document for

1002.
1003.

““Sec.
““Sec.

1004.
1005.
1006.

““Sec.
““Sec.
““Sec.
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purposes of releasing the customer informa-
tion.

“‘(b) PROHIBITION ON SOLICITATION OF A PER-
SON TO OBTAIN CUSTOMER INFORMATION FROM
FINANCIAL INSTITUTION UNDER FALSE PRE-
TENSES.—It shall be a violation of this title
to request a person to obtain customer infor-
mation of a financial institution, knowing or
consciously avoiding knowing that the per-
son will obtain, or attempt to obtain, the in-
formation from the institution in any man-
ner described in subsection (a).

““(c) NONAPPLICABILITY TO LAW ENFORCE-
MENT AGENCIES.—No provision of this section
shall be construed so as to prevent any ac-
tion by a law enforcement agency, or any of-
ficer, employee, or agent of such agency, to
obtain customer information of a financial
institution in connection with the perform-
ance of the official duties of the agency.

““(d) NONAPPLICABILITY TO FINANCIAL INSTI-
TUTIONS IN CERTAIN CASES.—No provision of
this section shall be construed to prevent
any financial institution, or any officer, em-
ployee, or agent of a financial institution,
from obtaining customer information of such
financial institution in the course of—

““(1) testing the security procedures or sys-
tems of such institution for maintaining the
confidentiality of customer information;

“(2) investigating allegations of mis-
conduct or negligence on the part of any offi-
cer, employee, or agent of the financial insti-
tution; or

““(3) recovering customer information of
the financial institution which was obtained
or received by another person in any manner
described in subsection (a) or (b).

““(e) NONAPPLICABILITY TO CERTAIN TYPES
OF CUSTOMER INFORMATION OF FINANCIAL IN-
STITUTIONS.—No provision of this section
shall be construed to prevent any person
from obtaining customer information of a fi-
nancial institution that otherwise is avail-
able as a public record filed pursuant to the
securities laws (as defined in section 3(a)(47)
of the Securities Exchange Act of 1934).

“SEC. 1004. ADMINISTRATIVE ENFORCEMENT.

‘“(a) ENFORCEMENT BY FEDERAL TRADE COM-
MISSION.—Except as provided in subsection
(b), compliance with this title shall be en-
forced by the Federal Trade Commission in
the same manner and with the same power
and authority as the Commission has under
the Fair Debt Collection Practices Act to en-
force compliance with that title.

““‘(b) ENFORCEMENT BY OTHER AGENCIES IN
CERTAIN CASES.—

“(1) IN GENERAL.—Compliance with this
title shall be enforced under—

““(A) section 8 of the Federal Deposit Insur-
ance Act, in the case of—

‘(i) national banks, and Federal branches
and Federal agencies of foreign banks, by the
Office of the Comptroller of the Currency;

““(it) member banks of the Federal Reserve
System (other than national banks),
branches and agencies of foreign banks
(other than Federal branches, Federal agen-
cies, and insured State branches of foreign
banks), commercial lending companies
owned or controlled by foreign banks, and
organizations operating under section 25 or
25A of the Federal Reserve Act, by the
Board;

“(iit) banks insured by the Federal Deposit
Insurance Corporation (other than members
of the Federal Reserve System and national
nonmember banks) and insured State
branches of foreign banks, by the Board of
Directors of the Federal Deposit Insurance
Corporation; and

“(iv) savings associations the deposits of
which are insured by the Federal Deposit In-
surance Corporation, by the Director of the
Office of Thrift Supervision; and

““(B) the Federal Credit Union Act, by the
Administrator of the National Credit Union
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Administration with respect to any Federal
credit union.

““(2) VIOLATIONS OF THIS TITLE TREATED AS
VIOLATIONS OF OTHER LAWS.—For the purpose
of the exercise by any agency referred to in
paragraph (1) of its powers under any Act re-
ferred to in that paragraph, a violation of
this title shall be deemed to be a violation of
a requirement imposed under that Act. In
addition to its powers under any provision of
law specifically referred to in paragraph (1),
each of the agencies referred to in that para-
graph may exercise, for the purpose of en-
forcing compliance with this title, any other
authority conferred on such agency by law.

““(c) STATE ACTION FOR VIOLATIONS.—

““(1) AUTHORITY OF STATES.—In addition to
such other remedies as are provided under
State law, if the chief law enforcement offi-
cer of a State, or an official or agency des-
ignated by a State, has reason to believe
that any person has violated or is violating
this title, the State—

“(A) may bring an action to enjoin such
violation in any appropriate United States
district court or in any other court of com-
petent jurisdiction;

““(B) may bring an action on behalf of the
residents of the State to recover damages of
not more than $1,000 for each violation; and

“(C) in the case of any successful action
under subparagraph (A) or (B), shall be
awarded the costs of the action and reason-
able attorney fees as determined by the
court.

““(2) RIGHTS OF FEDERAL REGULATORS.—

“(A) PRIOR NOTICE.—The State shall serve
prior written notice of any action under
paragraph (1) upon the Federal Trade Com-
mission and, in the case of an action which
involves a financial institution described in
section 1004(b)(1), the agency referred to in
such section with respect to such institution
and provide the Federal Trade Commission
and any such agency with a copy of its com-
plaint, except in any case in which such
prior notice is not feasible, in which case the
State shall serve such notice immediately
upon instituting such action.

“(B) RIGHT TO INTERVENE.—The Federal
Trade Commission or an agency described in
subsection (b) shall have the right—

‘(i) to intervene in an action under para-
graph (1);

““(ii) upon so intervening, to be heard on all
matters arising therein;

‘“(iii) to remove the action to the appro-
priate United States district court; and

““(iv) to file petitions for appeal.

““(3) INVESTIGATORY POWERS.—FoOr purposes
of bringing any action under this subsection,
no provision of this subsection shall be con-
strued as preventing the chief law enforce-
ment officer, or an official or agency des-
ignated by a State, from exercising the pow-
ers conferred on the chief law enforcement
officer or such official by the laws of such
State to conduct investigations or to admin-
ister oaths or affirmations or to compel the
attendance of witnesses or the production of
documentary and other evidence.

‘“(4) LIMITATION ON STATE ACTION WHILE
FEDERAL ACTION PENDING.—If the Federal
Trade Commission or any agency described
in subsection (b) has instituted a civil action
for a violation of this title, no State may,
during the pendency of such action, bring an
action under this section against any defend-
ant named in the complaint of the Federal
Trade Commission or such agency for any
violation of this title that is alleged in that
complaint.

“SEC. 1005. CIVIL LIABILITY.

“Any person, other than a financial insti-
tution, who fails to comply with any provi-
sion of this title with respect to any finan-
cial institution or any customer information
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of a financial institution shall be liable to
such financial institution or the customer to
whom such information relates in an amount
equal to the sum of the amounts determined
under each of the following paragraphs:

““(1) ACTUAL DAMAGES.—The greater of—

“(A) the amount of any actual damage sus-
tained by the financial institution or cus-
tomer as a result of such failure; or

“(B) any amount received by the person
who failed to comply with this title, includ-
ing an amount equal to the value of any non-
monetary consideration, as a result of the
action which constitutes such failure.

‘““(2) ADDITIONAL DAMAGES.—Such addi-
tional amount as the court may allow.

““(3) ATTORNEYS’ FEES.—In the case of any
successful action to enforce any liability
under paragraph (1) or (2), the costs of the
action, together with reasonable attorneys’
fees.

“SEC. 1006. CRIMINAL PENALTY.

“(a) IN GENERAL.—Whoever violates, or at-
tempts to violate, section 1003 shall be fined
in accordance with title 18, United States
Code, or imprisoned for not more than 5
years, or both.

““(b) ENHANCED PENALTY FOR AGGRAVATED
CAsSeEs.—Whoever violates, or attempts to
violate, section 1003 while violating another
law of the United States or as part of a pat-
tern of any illegal activity involving more
than $100,000 in a 12-month period shall be
fined twice the amount provided in sub-
section (b)(3) or (c)(3) (as the case may be) of
section 3571 of title 18, United States Code,
imprisoned for not more than 10 years, or
both.

“SEC. 1007. RELATION TO STATE LAWS.

“(@) IN GENERAL.—This title shall not be
construed as superseding, altering, or affect-
ing the statutes, regulations, orders, or in-
terpretations in effect in any State, except
to the extent that such statutes, regulations,
orders, or interpretations are inconsistent
with the provisions of this title, and then
only to the extent of the inconsistency.

“(b) GREATER PROTECTION UNDER STATE
LAw.—For purposes of this section, a State
statute, regulation, order, or interpretation
is not inconsistent with the provisions of
this title if the protection such statute, reg-
ulation, order, or interpretation affords any
person is greater than the protection pro-
vided under this title.

“SEC. 1008. AGENCY GUIDANCE.

“In furtherance of the objectives of this
title, each Federal banking agency (as de-
fined in section 3(z) of the Federal Deposit
Insurance Act) shall issue advisories to de-
pository institutions under the jurisdiction
of the agency, in order to assist such deposi-
tory institutions in deterring and detecting
activities proscribed under section 1003.”".
SEC. 502. REPORT TO CONGRESS ON FINANCIAL

PRIVACY.

Not later than 18 months after the date of
enactment of this Act, the Comptroller Gen-
eral of the United States, in consultation
with the Federal Trade Commission, the
Federal banking agencies, and other appro-
priate Federal law enforcement agencies,
shall submit to the Congress a report on—

(1) the efficacy and adequacy of the rem-
edies provided in the amendments made by
section 501 in addressing attempts to obtain
financial information by fraudulent means
or by false pretenses; and

(2) any recommendations for additional
legislative or regulatory action to address
threats to the privacy of financial informa-
tion created by attempts to obtain informa-
tion by fraudulent means or false pretenses.

TITLE VI—MISCELLANEOUS
SEC. 601. GRAND JURY PROCEEDINGS.

Section 3322(b) of title 18, United States

Code, is amended—
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(1) in paragraph (1), by inserting ‘“‘Federal
or State’ before ‘“‘financial institution’’; and
(2) in paragraph (2), by inserting “‘at any
time during or after the completion of the
investigation of the grand jury,” before
“‘upon”’.
SEC. 602. SENSE OF THE COMMITTEE ON BANK-
ING, HOUSING, AND URBAN AFFAIRS
OF THE SENATE.

(a) FINDINGS.—The Committee on Banking,
Housing, and Urban Affairs of the Senate
finds that—

(1) financial modernization legislation
should benefit small institutions as well as
large institutions;

(2) the Congress made the subchapter S
election of the Internal Revenue Code of 1986,
available to banks in 1996, reflecting a desire
by the Congress to reduce the tax burden on
community banks;

(3) large numbers of community banks
have elected or expressed interest in the sub-
chapter S election; and

(4) the Committee on Banking, Housing,
and Urban Affairs of the Senate recognizes
that some obstacles remain for community
banks wishing to make the subchapter S
election.

(b) SENSE OF THE COMMITTEE.—It is the
sense of the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate that—

(1) the small business tax provisions of the
Internal Revenue Code of 1986, should be
more widely available to community banks;

(2) legislation should be passed to amend
the Internal Revenue Code of 1986, to—

(A) increase the allowed number of S cor-
poration shareholders;

(B) permit S corporation stock to be held
in individual retirement accounts;

(C) clarify that interest on investments
held for safety, soundness, and liquidity pur-
poses should not be considered to be passive
income;

(D) provide that bank director stock is not
treated as a disqualifying second class of
stock for S corporations; and

(E) improve the tax treatment of bad debt
and interest deductions; and

(3) the legislation described in paragraph
(2) should be adopted by the Congress in con-
junction with any financial modernization
legislation.

SEC. 603. INVESTMENTS IN GOVERNMENT SPON-
SORED ENTERPRISES.

Section 18(s) of the Federal Deposit Insur-
ance Act (12 U.S.C. 1828(s)) is amended—

(1) by redesignating paragraph (4) as para-
graph (6); and

(2) by inserting after paragraph (3) the fol-
lowing:

““(4) CERTAIN INVESTMENTS.—Paragraph (1)
shall not apply with respect to investments
lawfully made before April 11, 1996, by a de-
pository institution in any Government
sponsored enterprise.

““(5) STUDENT LOANS.—

““(A) IN GENERAL.—This subsection does not
apply to any arrangement between a Holding
Company (or any subsidiary of the Holding
Company other than the Student Loan Mar-
keting Association, hereafter in this para-
graph referred to as the ‘Association’) and a
depository institution, if the Secretary ap-
proves the affiliation and determines that—

“(i) the reorganization of the Association
in accordance with section 440 of the Higher
Education Act of 1965 (20 U.S.C. 1087-3), will
not be adversely affected by the arrange-
ment;

“‘(ii) the dissolution of the Association pur-
suant to such reorganization will occur be-
fore the end of the 2-year period beginning
on the date on which such arrangement is
consummated, or on such earlier date as the
Secretary determines to be appropriate, ex-
cept that the Secretary may extend such pe-
riod for not more than 1 year at a time (not
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to exceed 2 years, in the aggregate) if the
Secretary determines that such extension is
in the public interest and is appropriate to
achieve an orderly reorganization of the As-
sociation or to prevent market disruptions
in connection with such reorganization;

‘“(iii) the Association will not purchase or
extend credit to, or guarantee or provide
credit enhancement to, any obligation of the
depository institution;

““(iv) the operations of the Association will
be separate from the operations of the depos-
itory institution; and

“(v) until the dissolution date (as that
term is defined in section 440(i)(2) of the
Higher Education Act of 1965) has occurred,
such depository institution will not use the
trade name or service mark ‘Sallie Mae’ in
connection with any product or service it of-
fers, if the appropriate Federal banking
agency for the depository institution deter-
mines that—

“(1) the depository institution is the only
institution offering such product or service
using the Sallie Mae name; and

“(I11) the use of such name would result in
the depository institution having an unfair
competitive advantage over other depository
institutions.

‘“(B) TERMS AND CONDITIONS.—In approving
any arrangement referred to in subparagraph
(A), the Secretary may impose any terms
and conditions on the arrangement that the
Secretary considers appropriate, including—

‘(i) imposing additional restrictions on the
issuance of debt obligations by the Associa-
tion; or

““(ii) restricting the use of proceeds from
the issuance of such debt.

‘“(C) ADDITIONAL LIMITATIONS.—In the event
that the Holding Company (or any subsidiary
of the Holding Company) enters into such an
arrangement, the value of the investment
portfolio of the Association shall not at any
time exceed the lesser of—

(i) the value of such portfolio on the date
of enactment of the Financial Services Act
of 1999; or

‘(i) the value of such portfolio on the date
on which such an arrangement is con-
summated.

‘(D) ENFORCEMENT.—The terms and condi-
tions imposed under subparagraph (B) may
be enforced by the Secretary in accordance
with section 440 of the Higher Education Act
of 1965.

“(E) DEFINITIONS.—For purposes of this
paragraph, the following definition shall
apply:

““(i) ASSOCIATION; HOLDING COMPANY.—Not-
withstanding any provision in section 3, the
terms ‘Association’ and ‘Holding Company’
have the same meanings as in section 440(i)
of the Higher Education Act of 1965.

““(if) INVESTMENT PORTFOLI0.—The term ‘in-
vestment portfolio’ means all investments
shown on the consolidated balance sheet of
the Association, other than—

“(1) any instruments or assets described in
section 439(d) of the Higher Education Act of
1965 (20 U.S.C. 1087-2(d));

“(11) any direct non-callable obligations of
the United States, or any agency thereof, for
which the full faith and credit of the United
States is pledged; or

“(111) cash or cash equivalents.

‘“(iii) SECRETARY.—The term ‘Secretary’
means the Secretary of the Treasury.”.

SEC. 604. REPEAL OF SAVINGS BANK PROVISIONS
IN THE BANK HOLDING COMPANY
ACT OF 1956.
Section 3(f) of the Bank Holding Company
Act of 1956 (12 U.S.C. 1842(f)) is amended to
read as follows:

““(f) [Reserved].”".
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SEC. 605. SERVICE OF MEMBERS OF THE BOARD
OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM.

Notwithstanding the first undesignated
paragraph of section 10 of the Federal Re-
serve Act, the vice chairman of the Board of
Governors of the Federal Reserve System
may serve as a member of the District of Co-
lumbia Financial Responsibility and Man-
agement Assistance Authority established
by section 101 of the District of Columbia Fi-
nancial Responsibility and Management As-
sistance Act of 1995.

SEC. 606. PROVISION OF TECHNICAL ASSISTANCE
TO MICROENTERPRISES.

(a) IN GENERAL.—Title | of the Riegle Com-
munity Development and Regulatory Im-
provement Act of 1994 (12 U.S.C. 4701 et seq.)
is amended by adding at the end the fol-
lowing new subtitle:

“Subtitle C—Microenterprise Technical

Assistance and Capacity Building Program
“SEC. 171. SHORT TITLE.

“This subtitle may be cited as the ‘Pro-
gram for Investment in Microentrepreneurs
Act of 1999°, also referred to as the ‘PRIME
Act’.

“SEC. 172. DEFINITIONS.

““For purposes of this subtitle—

““(1) the term ‘Administrator’ has the same
meaning as in section 103;

““(2) the term ‘capacity building services’
means services provided to an organization
that is, or is in the process of becoming a
microenterprise development organization or
program, for the purpose of enhancing its
ability to provide training and services to
disadvantaged entrepreneurs;

“(3) the term ‘collaborative’ means 2 or
more nonprofit entities that agree to act
jointly as a qualified organization under this
subtitle;

““(4) the term ‘disadvantaged entrepreneur’
means a microentrepreneur that is—

“(A) a low-income person;

“(B) a very low-income person; or

“(C) an entrepreneur that lacks adequate
access to capital or other resources essential
for business success, or is economically dis-
advantaged, as determined by the Adminis-
trator;

““(5) the term ‘Fund’ has the same meaning
as in section 103;

‘“(6) the term ‘Indian tribe’ has the same
meaning as in section 103;

“(7) the term ‘intermediary’ means a pri-
vate, nonprofit entity that seeks to serve
microenterprise development organizations
and programs as authorized under section
175;

““(8) the term ‘low-income person’ has the
same meaning as in section 103;

“(9) the term ‘microentrepreneur’ means
the owner or developer of a microenterprise;

‘“(10) the term ‘microenterprise’ means a
sole proprietorship, partnership, or corpora-
tion that—

“(A) has fewer than 5 employees; and

““(B) generally lacks access to conventional
loans, equity, or other banking services;

““(11) the term ‘microenterprise develop-
ment organization or program’ means a non-
profit entity, or a program administered by
such an entity, including community devel-
opment corporations or other nonprofit de-
velopment organizations and social service
organizations, that provides services to dis-
advantaged entrepreneurs or prospective en-
trepreneurs;

‘“(12) the term ‘training and technical as-
sistance’ means services and support pro-
vided to disadvantaged entrepreneurs or pro-
spective entrepreneurs, such as assistance
for the purpose of enhancing business plan-
ning, marketing, management, financial
management skills, and assistance for the
purpose of accessing financial services; and
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““(13) the term ‘very low-income person’
means having an income, adjusted for family
size, of not more than 150 percent of the pov-
erty line (as defined in section 673(2) of the
Community Services Block Grant Act (42
U.S.C. 9902(2), including any revision re-
quired by that section).

“SEC. 173. ESTABLISHMENT OF PROGRAM.

“The Administrator shall establish a
microenterprise technical assistance and ca-
pacity building grant program to provide as-
sistance from the Fund in the form of grants
to qualified organizations in accordance with
this subtitle.

“SEC. 174. USES OF ASSISTANCE.

“A qualified organization shall use grants
made under this subtitle—

““(1) to provide training and technical as-
sistance to disadvantaged entrepreneurs;

““(2) to provide training and capacity build-
ing services to microenterprise development
organizations and programs and groups of
such organizations to assist such organiza-
tions and programs in developing micro-
enterprise training and services;

““(3) to aid in researching and developing
the best practices in the field of microenter-
prise and technical assistance programs for
disadvantaged entrepreneurs; and

““(4) for such other activities as the Admin-
istrator determines are consistent with the
purposes of this subtitle.

“SEC. 175. QUALIFIED ORGANIZATIONS.

“For purposes of eligibility for assistance
under this subtitle, a qualified organization
shall be—

““(1) a nonprofit microenterprise develop-
ment organization or program (or a group or
collaborative thereof) that has a dem-
onstrated record of delivering microenter-
prise services to disadvantaged entre-
preneurs;

“(2) an intermediary;

““(3) a microenterprise development organi-
zation or program that is accountable to a
local community, working in conjunction
with a State or local government or Indian
tribe; or

“(4) an Indian tribe acting on its own, if
the Indian tribe can certify that no private
organization or program referred to in this
paragraph exists within its jurisdiction.

“SEC. 176. ALLOCATION OF ASSISTANCE; SUB-
GRANTS.

““(a) ALLOCATION OF ASSISTANCE.—

““(1) IN GENERAL.—The Administrator shall
allocate assistance from the Fund under this
subtitle to ensure that—

“(A) activities described in section 174(1)
are funded using not less than 75 percent of
amounts made available for such assistance;
and

“(B) activities described in section 174(2)
are funded using not less than 15 percent of
amounts made available for such assistance.

““(2) LIMIT ON INDIVIDUAL ASSISTANCE.—NO
single organization or entity may receive
more than 10 percent of the total funds ap-
propriated under this subtitle in a single fis-
cal year.

“‘(b) TARGETED ASSISTANCE.—The Adminis-
trator shall ensure that not less than 50 per-
cent of the grants made under this subtitle
are used to benefit very low-income persons,
including those residing on Indian reserva-
tions.

“‘(c) SUBGRANTS AUTHORIZED.—

“(1) IN GENERAL.—A qualified organization
receiving assistance under this subtitle may
provide grants using that assistance to
qualified small and emerging microenter-
prise organizations and programs, subject to
such rules and regulations as the Adminis-
trator determines to be appropriate.

“(2) LIMIT ON ADMINISTRATIVE EXPENSES.—
Not more than 7.5 percent of assistance re-
ceived by a qualified organization under this
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subtitle may be used for administrative ex-
penses in connection with the making of sub-
grants under paragraph (1).

“(d) DiversITY.—In making grants under
this subtitle, the Administrator shall ensure
that grant recipients include both large and
small microenterprise organizations, serving
urban, rural, and Indian tribal communities
and racially and ethnically diverse popu-
lations.

“SEC. 177. MATCHING REQUIREMENTS.

““(@) IN GENERAL.—Financial assistance
under this subtitle shall be matched with
funds from sources other than the Federal
Government on the basis of not less than 50
percent of each dollar provided by the Fund.

““(b) SOURCES OF MATCHING FUNDS.—Fees,
grants, gifts, funds from loan sources, and
in-kind resources of a grant recipient from
public or private sources may be used to
comply with the matching requirement in
subsection (a).

*“(c) EXCEPTION.—

“(1) IN GENERAL.—INn the case of an appli-
cant for assistance under this subtitle with
severe constraints on available sources of
matching funds, the Administrator may re-
duce or eliminate the matching require-
ments of subsection (a).

“(2) LimiITATION.—Not more than 10 percent
of the total funds made available from the
Fund in any fiscal year to carry out this sub-
title may be excepted from the matching re-
quirements of subsection (a), as authorized
by paragraph (1) of this subsection.

“SEC. 178. APPLICATIONS FOR ASSISTANCE.

“An application for assistance under this
subtitle shall be submitted in such form and
in accordance with such procedures as the
Fund shall establish.

“SEC. 179. RECORDKEEPING.

“The requirements of section 115 shall
apply to a qualified organization receiving
assistance from the Fund under this subtitle
as if it were a community development fi-
nancial institution receiving assistance from
the Fund under subtitle A.

“SEC. 180. AUTHORIZATION.

“In addition to funds otherwise authorized
to be appropriated to the Fund to carry out
this title, there are authorized to be appro-
priated to the Fund to carry out this
subtitle—

(1) $15,000,000 for fiscal year 2000;

“(2) $25,000,000 for fiscal year 2001;

““(3) $30,000,000 for fiscal year 2002; and

“(4) $35,000,000 for fiscal year 2003.

“SEC. 181. IMPLEMENTATION.

“The Administrator shall, by regulation,
establish such requirements as may be nec-
essary to carry out this subtitle.”.

(b) ADMINISTRATIVE EXPENSES.—Section
121(a)(2)(A) of the Riegle Community Devel-
opment and Regulatory Improvement Act of
1994 (12 U.S.C. 4718(a)(2)(A)) is amended—

(1) by striking ““$5,550,000”" and inserting
*$6,100,000""; and

(2) in the first sentence, by inserting before
the period ““, including costs and expenses as-
sociated with carrying out subtitle C”".

(c) CONFORMING AMENDMENTS.—Section
104(d) of the Riegle Community Development
and Regulatory Improvement Act of 1994 (12
U.S.C. 4703(d)) is amended—

(1) in paragraph (2)—

(A) by striking ‘15 and inserting ‘‘17”’;
and

(B) in subparagraph (G)—

(i) by striking ““9”” and inserting “‘11"’;

(ii) by redesignating clauses (iv) and (v) as
clauses (v) and (vi), respectively; and

(iii) by inserting after clause (iii) the fol-
lowing:

““(iv) 2 individuals who have expertise in
microenterprises and microenterprise devel-
opment;”’; and
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(2) in paragraph (4), in the first sentence,
by inserting before the period ‘‘and subtitle
(O

NOTICES OF HEARINGS

COMMITTEE ON HEALTH, EDUCATION, LABOR,
AND PENSIONS

Mr. JEFFORDS. Mr. President, |
would like to announce for information
of the Senate and the public that a
hearing of the Senate Committee on
Health, Education, Labor, and Pen-
sions will be held on Thursday, May 6,
1999, 10 a.m., in SD-628 of the Senate
Dirksen Building. The subject of the
hearing is ““ESEA: Safe Schools.” For
further information, please call the
committee, 202/224-5375.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. MURKOWSKI. Mr. President, 1|
would like to announce for the infor-
mation of the Senate and the public
that a hearing has been scheduled be-
fore the Committee on Energy and Nat-
ural Resources.

The hearing will take place on Tues-
day, May 11, 1999 and will commence at
9:30 a.m. in room SD-366 of the Dirksen
Senate Office Building in Washington,
DC.

The purpose of the hearing is to re-
ceive testimony on S. 25, the Conserva-
tion and Reinvestment Act of 1999; S.
446, the Resources 2000 Act; S. 532, the
Public Land and Recreation Invest-
ment Act of 1999; S. 819, the National
Park Preservation Act and the Admin-
istration’s Lands Legacy proposal. The
hearing also will examine the role of
the Council on Environmental Quality
in the decision-making and manage-
ment processes of agencies under the
Committee’s jurisdiction—Department
of the Interior, Department of Energy,
and the U.S. Forest Service.

Because of the limited time available
for each hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, 364
Dirksen Senate Office Building, Wash-
ington, DC 20510-6150.

For further information, please con-
tact Kelly Johnson at (202) 224-4971.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. MURKOWSKI. Mr. President, |
would like to announce that on Tues-
day, May 25, 1999, the Committee on
Energy and Natural Resources will
hold an oversight hearing on State
Progress in Retail Electricity Competi-
tion. The hearing will be held at 9:30
a.m. in room 366 of the Dirksen Senate
Office Building in Washington, D.C.

Those who wish to testify or submit
a written statement should write to
the Committee on Energy and Natural
Resources, U.S. Senate, Washington,
D.C. 20510. For further information,
please call Julia McCaul at (202) 224-
6567.
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SUBCOMMITTEE ON NATIONAL PARKS, HISTORIC
PRESERVATION, AND RECREATION

Mr. THOMAS. Mr. President, | would
like to announce for the information of
the Senate and the public that an over-
sight hearing has been scheduled before
the Subcommittee on National Parks,
Historic Preservation, and Recreation
of the Committee on Energy and Nat-
ural Resources. The purpose of this
hearing is to review the Youth Con-
servation Corps and other job programs
conducted by the National Park Serv-
ice, Bureau of Land Management, For-
est Service, and the U.S. Fish and
Wildlife Service.

The hearing will take place on
Wednesday, May 19, 1999 at 2:00 p.m. in
room SD-366 of the Dirksen Senate Of-
fice Building in Washington, DC.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Com-
mittee on Energy and Natural Re-
sources, United States Senate, SD-364
Dirksen Senate Office Building, Wash-
ington, DC 20510-6150.

For further information, please con-
tact Jim O’Toole or Shawn Taylor of
the committee staff at (202) 224-6969.

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON COMMERCE, SCIENCE, AND
TRANSPORTATION
Mr. GRAMM. Mr. President, | ask
unanimous consent that the Com-
mittee on Commerce, Science, and
Transportation be allowed to meet on
Tuesday, May 4, 1999, at 9:30 a.m. on TV
violence.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON ENERGY AND NATURAL
RESOURCES
Mr. GRAMM. Mr. President, | ask
unanimous consent that the Com-
mittee on Energy and Natural Re-
sources be granted permission to meet
during the session of the Senate on
Tuesday, May 4, for purposes of con-
ducting a full committee hearing
which is scheduled to begin at 9:30 a.m.
The purposes of this hearing is to re-
ceive testimony on S. 25, the Conserva-
tion and Reinvestment Act of 1000; S.
446, the Resources 2000 Act; S. 532, the
Public Land and Recreation Invest-
ment Act of 1999; S. 819, the National
Park Preservation Act; and the Admin-
istration’s Lands Legacy proposal.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FINANCE
Mr. GRAMM. Mr. President, the Fi-
nance Committee requests unanimous
consent to conduct a hearing on Tues-
day, May 4, 1999 beginning at 10:00 a.m.
in room 215 Dirksen.
The PRESIDING OFFICER. Without
objection, it is so ordered.
COMMITTEE ON FOREIGN RELATIONS
Mr. GRAMM. Mr. President, | ask
unanimous consent that the Com-
mittee on Foreign Relations be author-
ized to meet during the session of the
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Senate on Tuesday, May 4, 1999 at 10
a.m. to hold a hearing.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON INDIAN AFFAIRS

Mr. GRAMM. Mr. President, | ask
unanimous consent that the Senate
Committee on Indian Affairs be author-
ized to meet during the session of the
Senate on Tuesday, May 4, 1999 at 9:30
a.m. to conduct an Oversight Hearing
on Census 2000, Implementation in In-
dian Country. The Hearing will be held
in room 485 of the Russell Senate Office
Building.

The PRESIDING OFFICER. Without
objection, it is so ordered.
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT

AND THE COURTS

Mr. GRAMM. Mr. President, | ask
unanimous consent that the Sub-
committee on Administrative Over-
sight and the Courts, of the Senate Ju-
diciary Committee, be authorized to
meet during the session of the Senate
on Tuesday, May 4, 1999 at 2:00 p.m. to
hold a hearing in room 226, Senate
Dirksen Building, on “‘S. 353, the Class
Action Fairness Act of 1999.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON ANTITRUST, BUSINESS
RIGHTS, AND COMPETITION

Mr. GRAMM. Mr. President, | ask
unanimous consent that the Sub-
committee on Antitrust, Business

Rights, and Competition, of the Senate
Judiciary Committee, be authorized to
hold a hearing during the session of the
Senate on Tuesday, May 4, 1999 at 10
a.m. in room 226 of the Senate Dirksen
Office Building, on: *‘S. 467, the Anti-
trust Merger Review Act: Accelerating
FCC Review of Mergers.”’

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON INTERNATIONAL TRADE

Mr. GRAMM. Mr. President, | ask
unanimous consent that the Sub-
committee on International Trade and
Finance of the Committee on Banking,
Housing, and Urban Affairs be author-
ized to meet during the session on the
Senate on Tuesday, May 4, 1999, to con-
duct a hearing on ‘“‘Effects of Inter-
national Institutions on U.S. Agricul-
tural Exports.”

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

TRIBUTE TO JOHN ELWAY

® Mr. CAMPBELL. Mr. President, on
Sunday, May 2nd, John Elway, who for
16 seasons has been the uncontested
leader of the Denver Broncos and a val-
uable civic leader and mentor for
young Americans, officially announced
his retirement from the NFL. He will
be sorely missed. From extraordinary
moments like ““The Drive” in the 1986
AFC Championship Game to countless
other picturesque instances, all we
have are the many memories now. How
do you replace a legend? You can’t.
Exactly 16 years from the date of his
announcement—May 2, 1983—the Den-
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ver Broncos acquired John Elway from,
the then Baltimore Colts in return for
offensive lineman Chris Hinton, quar-
terback Mark Herrman, and the Bron-
cos’ first round draft pick in the 1984
draft. That day will go down as argu-
ably the best day in Broncos’ history,
and one of the best in football history.

| had the pleasure on January 27, 1998
of addressing my colleagues on the
Senate floor regarding the accomplish-
ments of one of the best quarterbacks
in the history of the NFL, John Elway,
with Senate Resolution 167. On Feb-
ruary 3, 1999, | again had the honor of
calling to my colleagues’ attention the
outstanding accomplishments of the
Denver Broncos and John Elway for
capturing another Super Bowl victory.
Today | have the distinct honor of con-
gratulating John Elway for a remark-
able career and would like to thank
him for all he contributed to Colorado
and to our nation.

Mr. President, John Elway’s career
has been packed with astonishing sta-
tistics; 148 victories, the NFL record
for a quarterback; nine Pro Bowl selec-
tions; 5 Super Bowl starts, another
NFL record; two Super bowl Champion-
ships; 300 career touchdown passes;
over 50,000 passing yards; Super Bowl
XXXIIlI's Most Valuable Player; the
NFL’s Most Valuable Player in 1987;
the American Football Conference’s
Most Valuable Player in 1993; and 47
fourth-quarter comebacks, to name
just a few of the many highlights of a
stellar career.

John Elway’s leadership and dedica-
tion to excellence have benefitted the
Broncos, the city of Denver, the state
of Colorado, and America. John Elway,
your place in Canton, Ohio in the Pro
Football Hall of Fame awaits.

I thank the Chair and vyield the
floor.e

TRIBUTE TO JOHN ELWAY

® Mr. ALLARD. Mr. President, on May
2, 1999, John Elway retired concluding
one of the most remarkable sports ca-
reers ever. After sixteen National Foot-
ball League seasons, exactly sixteen
years to the day after he was traded to
the Denver Broncos by the Baltimore
Colts, the Magnificent Number 7 bid
farewell to the team he has led to five
Super Bowls and two consecutive world
championships.

John Elway has been among the most
prolific quarterbacks ever. He is the
all-time winningest quarterback with
148 wins as a starter. In 46 of those wins
Elway engineered game winning fourth
quarter drives. He stands second in all-
time passing yards and third all-time
in touchdown passes. He has been elect-
ed to nine Pro Bowls, starting in eight
of them. He is the only quarterback to
ever throw for 3,000 yards and rush for
200 in 7 consecutive seasons. Elway
started in a record 5 Super Bowls, and
last year was elected MVP of the game.
In addition to his peerless offensive
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production John Elway has been the
model of leadership and consistency
both on and off the field.

On the field Elway missed only 15
games in 16 years due to illness or in-
jury. This toughness is amazing consid-
ering that in 256 career games he was
sacked an NFL record 559 times.
Former Broncos coach Dan Reeves says
that it is Elway’s mental toughness
that has allowed this consistency. Cur-
rent coach Mike Shanahan cites
Elway’s competitive hunger and his
confidence. What is clear at the end of
sixteen years is that Elway’s combined
physical gifts and the mettle of his
character have made him an American
icon.

Off the field Elway has worked tire-
lessly for numerous Colorado charities,
and his John Elway Foundation has
generated more than a million dollars
in contributions since its inception.
The stability and commitment of the
Elway Foundation insures that it will
continue to make Colorado a better
place for years to come.

In an age when so many celebrities
shrink under the intensity of the spot-
light John Elway has carried himself
with class and dignity. It is hard to de-
fine what John Elway means to Colo-
rado, but it is clear to me that he is
more than just a football player. He is
more than just a superstar. He is a fig-
ure that stands for something good,
something strong and dedicated. John
Elway is the athlete you don’t mind
being a role model. It makes you feel
good to see his jersey on a kid playing
in the park. | believe that says far
more than any statistic.

I know that the people of Colorado
join me in wishing John Elway and his
family the very best.®

SALUTE TO THE NATIONWIDE
COMPANIES

® Mr. CLELAND. Mr. President, | rise
today to recognize an exeptional com-
pany based in Atlanta, GA. The Nation-
wide Companies proudly established its
national headquarters in Atlanta just 7
years ago, and through the progressive,
dynamic leadership of its founder and
president, Bill Case, it has succeeded in
the marketplace from coast to coast.

Success earns recognition, and
Money Maker’s Monthly, the pres-
tigious business journal, recently

awarded this ever-growing company
the distinction as “The Company of the
Month” in the United States. The
front-page feature, appropriately ti-
tled, “The Nationwide Miracle,” me-
ticulously describes the amazing
progress of Nationwide, and applauds
the company’s founder and president
Bill Case for his leadership and unques-
tioned integrity. Perhaps the best de-
scription of Nationwide as a uniquely
American business is the conclusion in
the feature that Bill Case and his com-
pany are ‘“‘revolutionizing the way the
American public earns and saves
money.”’

The Money Maker’s Monthly feature
is a tribute to a man’s vision and the
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ability to transfer dreams into reality.
In order that others may celebrate this
wonderful and well-deserved award and
perhaps be inspired each day to realize
the American dream, Mr. President, |
ask you to join me and our colleagues
in saluting the many successes of Bill
Case and the Nationwide Companies. |
ask that the Money Maker’s monthly
article be printed in the RECORD.
The article follows:

THE NATIONWIDE MIRACLE—ONE MAN’S VISION
PRODUCES UNIQUE NETWORK MARKETING Bi1z

Bill Case dreamed for many years of a busi-
ness where people could enjoy financial free-
dom. He already knew that network mar-
keting was the wave of the future, but con-
cluded that the industry had complications
that disillusioned many able and talented
people. He wanted to find the simplest way
that a home-based entrepreneur could earn
impressively through network marketing
without spending hard-earned money on
things like inventory and also avoid obsta-
cles like unproductive downlines. In other
words, could you build a business where fi-
nancial freedom was obtainable through
good, honest work?

After carefully researching other network
marketing companies and interviewing a
cross-section of successful networking entre-
preneurs throughout the country, Case found
the answer. The result became The Nation-
wide Companies, his seven-year-old business
that is viewed by many observers as a mir-
acle in the network marketplace.

“Instead of selling marked-up merchan-
dise, we sell a benefits package which gives
the owner the right to purchase popular
items like cars, boats, furniture and health
insurance with the same group buying power
and low prices enjoyed by Fortune 500 Com-
panies.” Case emphasizes that the Nation-
wide Benefits Package is ‘‘a hot item be-
cause of value in savings.”” Case says his net-
work marketing business, which is
headquartered in Atlanta, is revolutionizing
the way the American public earns and saves
money. Skeptics are few and far between as
Case and his company gladly showcase a
growing number of success stories from Cali-
fornia to Florida who are earning six-figure
incomes. Nationwide networkers called Inde-
pendent Marketing Directors (IMDs), pub-
licly and rather proudly state that they are
enjoying genuine financial freedom as asso-
ciates of Case’s ‘“Team Nationwide.”

With evangelical drive, Case welcomes ev-
eryone to visit under the umbrella of The
Nationwide Companies. ““We are truly one of
a kind among network marketing compa-
nies,” observes Case. ““We have a quality
product that stands on its own in the mar-
ketplace because it allows purchasers to ob-
tain items of genuine value.”” He emphasizes
that the Nationwide Benefits Package can be
purchased by anyone. It is a retail item in
the truest sense of the word. The Benefits
Package allows the owner, according to
Case, to buy or lease cars, trucks, RVs,
boats, along with furniture, eye care, health
insurance, and even exotic vacations. “Our
Benefits Package saves consumers substan-
tial amounts of good, hard dollars. The bene-
fits are from recognizable Fortune 500 com-
panies like ‘“the big three’ automakers, Gen-
eral Electric, United Parcel Service, Hertz
and LensCrafters, just to name a few,” says
Case, adding that the Package is ‘“‘one of the
best bargains in the country!”’

WITHOUT BURDENS

Like other network marketing businesses,
Nationwide operates through its IMDs from
Hawaii to New York. From the company’s
Atlanta headquarters, Case’s fast-growing
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enterprise provides marketing and sales in-
formation, computer support and state-of-
the-art, easily accessible training for its
IMDs. When asked what makes Nationwide
different from other network marketers,
Case, breaking into a wide grin, responds,
“Our IMDS don’t have to buy or keep any in-
ventory. There’s no quota of any kind, no
penalties, no competition and no levels of
unpaid production.”” Case adds that
Nationwide’s system ‘“pays to infinity.”
“You get paid what you are worth with Na-
tionwide, and you only have to make two
sales each year. We believe that our IMDs
should earn good money without unneces-
sary difficulty,” he says.

Case describes Nationwide’s management
as ‘‘hands-on.” ““We have a National Sales
Training Coordinator for Nationwide who
has created the lion’s share of the effective
marketing tools used in the company’s train-
ing program. Lynda is a crown jewel,” says
Hendryx. ‘‘Her training expertise gives our
IMDS the head start they need in earning
good, solid money as quickly as possible.”’

One of the key players on Nationwide’s
team is Dick Loehr, president of Loehr’s
Auto Consultants in Ft. Lauderdale, Fla.,
who operates the benefits company for Na-
tionwide. Loehr, who once owned nine auto-
mobile franchises, ranging from Porsche to
Chrysler, has vast experience in the national
automobile marketplace. A protégé of Lee
lococca (Loehr was an advisor to lococca at
Chrysler and still wears the lapel pin award
given for his service to lococca and Chrys-
ler), Loehr is a virtual encyclopedia of
knowledge of the automobile industry, in-
cluding the complicated areas of financing
and leasing. Nationwide recently produced a
video interview with Loehr, which is a res-
ervoir of vital information that any con-
sumer would need to know before buying or
leasing an automobile.

Loehr’s joining Nationwide meant coming
out of retirement. “When | heard about Na-
tionwide, | did my own investigation and
knew this company was a winner,” says
Loehr. With Loehr’s auto industry skills, Na-
tionwide continues to be able to make pop-
ular items like automobiles available to its
associates through the same group buying
power enjoyed by Fortune 500 companies.
Also, Loehr’s heralded experience in the car
market is invaluable to Nationwide. ““I un-
derstand pricing of automobiles and trucks,
and financing and leasing is almost second-
hand to me,” says Loehr, who is not brag-
ging, but stating fact.

One of the most recent benefits available
to Nationwide associates is the availability
of Program cars, which became possible
through Loehr’s esoteric knowledge of the
automobile industry. Loehr says this makes
the Benefits Package even more valuable. “A
Program car is a recent model, low mileage
auto in top shape from a fleet program which
we obtain for sale or lease. These are incred-
ible bargains available to anyone owning the
Nationwide Benefits Package.”

TRIBUTES FROM THE TRENCHES

Case describes his national network of
IMD’s as “my field generals.” “I’'m proud of
the quality and high character of every one,”
he says. Robert and Donna Fason of Mount
Vernon, Ark., are Nationwide’s National
Sales Directors who earned their lofty title
through impressive success. “Every day is a
vacation to us,” says Robert, adding, ‘“We
are making more money than ever and our
IMD’s are truly excited about even greater
earnings as we work together for financial
freedom.”

Two key Team Nationwide Associates,
says Case are Ruby and Ray Riedel of
Yakima, Wash. Both are successful veteran
network marketers who left one of the big
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names in the industry for nationwide. Their
story is a fascinating, personal endorsement
of Case’s network business dream. “‘Unlike
our previous company, we now have abso-
lutely no inventory, monthly quotas or pen-
alties,”” stated Ruby Riedel, ‘“How refreshing
to be part of a genuine network company and
to be free of all overhead, competition and
no levels of unpaid production!”” In place of
these obstacles, Ruby says that IMD’s now
have ‘““value with rewards,” “We and all oth-
ers are paid what we’re worth without limi-
tations, under an amazing income system
that pays to infinity.”” She hastens to add
that Nationwide’s regular training program
deserves accolades. “The intensive and effec-
tive support given to every IMD by people
like Jack Hendryx and Lynda Davis keeps all
of us going upward with our earnings. This
training may be the very best in the network
marketing industry.”

Perhaps no higher praise for Nationwide
has been given than the observation of inter-
nationally respected and widely read author
Alfred Huang. A Maui, Hawaii resident and
Nationwide IMD, Huang says he became an
associate of Case’s team not solely because
of its proven earnings and savings, but par-
ticularly because the system ‘‘helps people
to live a better life.” ““The true spirit and
value of Nationwide is caring of people.”
Huang is a best-selling author whose next
book, “The Century of the Dragon—Creating
Your Success and Prosperity in the Next
Century,” is due for publication later this
year. He is convinced that network mar-
keting will soon be the mainstream solution
for financial wellness.

“Nationwide,” Huang says, ‘“‘is the best
network marketing [company] | have ever
known.”” A native of China, who was impris-
oned for 13 years after being wrongly con-
victed and sentenced as an American spy (his
conviction was overturned), plans to write a
book about Nationwide. “‘l want to tell peo-
ple how to change their attitude and build
their self-confidence by sharing the beauty
of Nationwide, its philosophy, its system, its
opportunity and its loving and caring of peo-
ple.”

INCOME TESTIMONIALS

Nationwide, according to Case, is a 100 per-
cent debt-free company that parallels the
American Dream of entrepreneurial success.
“Just look at Jack Hendryx, says Case. ““No
man in America could, | believe, exceed his
professional marketing ability and wonder-
ful reputation for honesty.” As a matter of
fact, one of Hendryx’s presentations, which
he gives live in regional meetings, and is re-
corded on one of Nationwide’s video pro-
grams, concludes with Hendryx’ advice to ev-
eryone, ‘“The Benefits Package will sell
itself. All you have to do is tell the truth,
the whole truth, and nothing but the truth.
the rest is easy.”

Case’s expectations for 1999 and into the
next millennium are high. “We turned the
corner sometime back and this year and the
next will see us explode with new sales. My
projection is to have tens of thousands more
IMD’s on board, spread evenly throughout
the geographical areas of America with re-
sulting growth in sales of the Benefits Pack-
age.” Case revealed that new benefits are
scheduled to be added to the package soon,
and as they are added, they will be placed
retroactively into Benefits Packages already
owned. ‘““Remember, we are family and we
share,” says Case with his engaging smile
and twinkling eyes.

Every great American business pioneer has
said, in one way or another, that a company
is measured by the accomplishments of its
people. Perhaps no better measure of
Nationwide’s enviable position in America’s
network marketplace can be found than in
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the successes of its IMDs. Many companies,
for whatever reason, are reluctant to dis-
close individuals with verifiable earnings,
but not Nationwide ‘“We want people who are
looking for the best earnings opportunity in
America today to contact our folks and ask
them questions,’”” Case says. ‘“They are going
to hear revelations from our people whose
lives have been transformed because of the
Nationwide miracle. And, I might add, I am
talking about genuinely impressive earn-
ings.”

goyce Ross, along with her husband
Marvin, is a Nationwide Regional Director in
Malden, MO. She revealed an upward trans-
formation in income during her first year
with Nationwide. ‘“For 26 years, we owned a
combination barber and beauty shop in a
lovely small town, but worked ourselves
nearly to death with an accumulation of
bills and not enough money for the work we
were doing. Then came Nationwide,”” says
Joyce. “It would have taken me ten years to
earn as a hairdresser what | have earned
with Nationwide in less than two years.”

Similarly, Don Garrison of Lampe, MO dis-
closes that he earned over $300,000 in the first
year. “This is the only way | want to live
and work, as a free American citizen!”” David
Hervey mirrors Garrison’s success by reveal-
ing that he, too, earned beyond $300,000 dur-
ing the past year as an associate of Team
Nationwide. Hervey, it should be added, is a
Nationwide Regional Director in Jackson,
Miss. Lamar Adams, a Regional Director in
Madison, Miss., earned over $10,000, he says
. . .In just my first six months as a Nation-
wide IMD!”’

Jack Hendryx, speaking from Nationwide’s
Atlanta head-quarters, confirms that there
are ‘“‘large numbers of similar testimonials
that we are delighted to share with anyone,
anytime, who has a genuine interest in
bettering their lives and the lives of their
families.”” Hendryx has an abundance of ex-
amples. “All of our Regional Directors have
their own earnings success stories. Jack and
Becky Hearrell, Fred and Betty Swindle, and
Shelby Langston deserve special recognition,
as does Bob and Judi Montgomery. The team
is built upon the Regional Directors’ Shoul-
ders.

Case is inseparable from his wife, Carol. It
is more than symbolic that he includes Carol
in as many Nationwide activities as her time
and schedule will permit. ‘““Carol was instru-
mental in providing me with some of the
central ideas that made Nationwide pos-
sible.”” Case says, ‘‘She, in an admirable way,
has marketing and public relations talents
that go well beyond what you might expect
to find on Madison Avenue or even here on
Peachtree Street in Atlanta. Plus, we believe
in husbands and wives, along with their fam-
ilies, being the core of Team Nationwide.”

The IMD Honor Roll of Nationwide bears
out Case’s ‘““family”’ vision. The Regional Di-
rectors are almost invariably in husband and
wife pairs. IMD’s everywhere, pictured on his
large conference room walls, are there with
their respective husbands and wives and oc-
casionally, other family members. Dick
Loehr and his wife, Mary Lou are main stays
in the Nationwide miracle; likewise, Jack
and Heide Hendryx. “What a wonderful coun-
try this will continue to be if we have more
businesses like Nationwide,”” says Case
“where the preservation and betterment of
the family unit is not only encouraged, but
made possible through the miracle of finan-
cial freedom!”’

Nationwide’s story is the embodiment of
the American dream. Case believes that Na-
tionwide is just beginning its revolution in
the network marketplace. During 1999 and
well beyond, he is committed to making Na-
tionwide the national exemplar of true finan-
cial freedom. He and his key team players
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like Hendryx, Loehr and Davis are driven to-
ward their goal of financial freedom for ev-
eryone who is willing to work for it. Every
bit of evidence, out in the national field and
within their own business data in Atlanta,
indicates that they must be taken seriously.

Nationwide is on solid ground in the pre-
carious mine field we call the marketplace.
Leadership, from Bill Case on down through
the chain of command, is top-notch. The de-
termination to grow and expand, based upon
time-honored business methods, is evidenced
dramatically by its affiliation with Superior
Bank. The respected financial institution
provides consumer loans and mortgages as
one of Nationwide’s benefits. Standing on its
own, this banking relationship is a network
industry original but merits applause.

Case lives his dream everyday, only now
it’s real for others as well. His IMDs are
earning handsomely through the Nationwide
miracle because Case has blended the magic
business ingredients of planning, managing,
and training with honesty and integrity, and
combined it with a valuable, unprecedented
Benefits Package.

Case and his team are telling America that
a dream becomes a reality through hard
work. The road to financial freedom took
some effort to locate, but they found it and
have it available today. It’s a very rewarding
journey.e

TRIBUTE TO THE REVEREND
MONSIGNOR R. DONALD KIERNAN

o Mr.COVERDELL. Mr. President, 1|
rise today to pay tribute to an out-
standing Georgian and a good friend,
the Reverend Monsignor R. Donald
Kiernan, of Dunwoody, who today cele-
brates his 50th Anniversary of service
to the Church.

Monsignor Kiernan is a man of great
warmth and humor, strong compassion
for others, and deep devotion to God,
the Church, and to his community. |
have been privileged to work with Mon-
signor Kiernan as a member of the Se-
lection Committee that assists me in
choosing nominees for appointment to
the United States military academies.
His perception and judgment have been
invaluable in making those always dif-
ficult selections. But that is only one
example of the community service that
has distinguished his career.

In 1962, Monsignor Kiernan was in-
strumental in founding the Georgia As-
sociation of Chiefs of Police, and
served as that organization’s director
and chaplain for over twenty years. He
has also served as a chaplain for the
Georgia State Patrol, the Georgia Bu-
reau of Investigation, the DeKalb
County Police Department, the At-
lanta office of the Bureau of Alcohol,
Tobacco, and Firearms, the emergency
medical technicians, and several other
organizations. Three governors have
recognized his dedication to the law en-
forcement community by appointing
him to state commissions on crime.

He also plays leading roles as a mem-
ber of the executive committee of the
Atlanta Area Boy Scouts of America
and on the Board of Directors of the
United Service Organization.

The Monsignor’s many civic activi-
ties have been an expression of his de-
voted service to the Church itself.
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After graduating from Mount Saint
Mary’s Seminary in Emmitsburg,
Maryland, he was ordained on May 4,
1949 by Richard Cardinal Cushing,
Archbishop of Boston, at the Holy
Cross Cathedral in Boston. He was as-
signed to serve as Assistant Rector at
the Cathedral of St. John the Baptist
in Savannah Georgia. He went on to
serve as an assistant pastor and then
pastor of nearly a dozen churches
across the state of Georgia, currently
serving All Saints Catholic Church in
Dunwoody. In 1969 he was given the
title Prelate of Honor (Reverend Mon-
signor) by Pope Paul VI. He was ele-
vated to the highest rank of Monsignor
by Pope John Paul I in 1979.

I could list many other honors and
awards conferred upon Monsignor
Kiernan, but perhaps his greatest
achievement is in the many lives he
has touched. By now he must be on the
third generation of performing bap-
tisms and marriages. His counsel, his
example, and his leadership have been
a comfort and an inspiration to many
thousands of Georgians. His commu-
nity service and his work raising
money for the Church have benefitted
many others.

Those of us fortunate enough to
know Monsignor Kiernan are thankful
that we do and so | am pleased, Mr.
President, to congratulate Monsignor
Kiernan on reaching this milestone and
to thank him for his many years of
outstanding service to our state, our
nation, and to God.e

UPCOMING ELECTIONS IN INDO-
NESIA AND THE FUTURE OF
EAST TIMOR

o Mr. KERRY. Mr. President, there are
two issues of critical importance to the
future of Indonesia, the region, and the
international community which has in-
terest in securing a stable and demo-
cratic future for Southeast Asia: the
upcoming elections in Indonesia and
the political status of East Timor. If
the June national elections in Indo-
nesia are determined to be free, fair
and transparent, the ballot for East
Timor’s political future has a much
better chance of being conducted under
the same conditions. The U.S. and the
international community must make a
strong effort now to ensure that these
conditions are established and upheld.

For the first time in forty-five years,
Indonesians have a chance to partici-
pate in a free and fair election and to
establish a government with popular
support and legitimacy. For the first
time in twenty-four years, the Indo-
nesian government is willing to con-
sider an East Timor that is inde-
pendent of Indonesian rule, pending the
decision of the East Timorese, them-
selves. Indonesia, indeed, stands at a
cross-roads.

We must be sure that the U.S. and
the international community stands
there with it to guide Indonesia down
the correct path. The path that leads
to democracy and free-market eco-
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nomic growth. Not the one headed into
chaos and economic downturn. It is
clear that the stakes are high.

Indonesia boasts the fourth largest
population, and is a crucial player in
Asia, where American economic and
political interests overlap. In 1996, the
United States benefitted from some $3
billion in exports to Indonesia and
American firms had invested over $5.1
billion in Indonesia’s growing econ-
omy. The Asian financial crisis re-
versed this course of economic expan-
sion, crippling Indonesia’s economy
and exposing the inherent weakness in
Indonesia’s political structure under
the Suharto regime.

The resulting disintegration, which |
saw first-hand during my trip to Indo-
nesia in December, is overwhelming.
Indonesia’s GNP fell by fifteen percent
in 1998, and is predicted to experience
another decline this year. Unemploy-
ment stands at over 20 million, up from
8 million last May. Forty percent of In-
donesia’s 218 million people live below
the poverty line. But, this is not the
end of it.

Economic instability has exacerbated
the already prevalent political and so-
cial tensions. Student protests, attacks
on Chinese businessmen, conflicts be-
tween Ambonese Christians and Mus-
lims, and paramilitary violence in East
Timor is evident across the country.
Separatist forces on Aceh, Irian Jaya
and other islands in Indonesia’s multi-
ethnic archipelago are gaining sway as
Timorese independence moves closer to
reality. The Indonesian government
must take strong and decisive steps
now to reduce these tensions and build
respect for the rule of law and human
rights. This is necessary and crucial in
order to create an atmosphere condu-
cive to holding democratic elections
and determining, peacefully, the future
political status of East Timor.

I must, however, commend the ac-
tions that President Habibie has taken
thus far to open the political process
and set the stage for democratic elec-
tions in June. In February, 1999, he
signed legislation that established
guidelines and procedures for con-
ducting national elections. Forty-eight
parties are now registered to compete
in the June election, as opposed to
three in the Suharto era. The mili-
tary’s representation in the parliament
has also been reduced. Seats will be al-
located by proportional representation,
rather than the winner take all strat-
egy which favored the Golkar party.

I am pleased to cosponsor legislation
introduced by Senator Robert
TORRICELLI which supports these ef-
forts of the Indonesian government to
achieve a real and peaceful transition
to democracy. This bill calls upon the
government to make necessary prep-
arations to ensure that free, fair and
transparent national elections will
occur in June and that there is a
strong commitment to uphold the re-
sults of them. It also asks all parties
involved in determining the status of
East Timor to seek an equitable and

S4721

workable resolution to this issue. |
have cosponsored similar legislation in
the past which affirmed the right of
the East Timorese to have a ref-
erendum on self-determination, en-
couraged the Indonesian government to
protect human rights and fundamental
freedoms and urged the Indonesian po-
litical leaders to implement political
and economic reforms. | will continue
to support such efforts in the future.

The reforms that the Indonesian gov-
ernment has implemented —however
encouraging—do not on their own guar-
antee free and fair elections, nor do
they help to reduce the tensions re-
lated to East Timor’s political status.
Violence has been on the rise. The
world has witnessed increased hos-
tilities in recent months among groups
that have cultural and political inter-
est in what the future shape of East
Timor will be. The Indonesian govern-
ment has a responsibility to resolve
these tensions. | believe it can begin by
abandoning its plan to employ civilian
militias to combat violence and dis-
mantling existing militias, whose
abuses are already heightening the po-
tential for violence. The government
must help the military find means for
handling violent outbursts effectively,
without abuse.

Allegations of the Indonesian mili-
tary’s direct involvement in commit-
ting human rights abuses and perpet-
uating violence led me to support a re-
striction on U.S. arms sales and Inter-
national Military Education and Train-
ing (IMET) aid to Indonesia which was
initiated by Congress in 1993. | was, and
still am, concerned that the Indonesian
armed forces might use U.S. arms,
military training, and financial assist-
ance to commit human rights viola-
tions against innocent civilians. It re-
mains necessary to keep these restric-
tions in place until it is clear that the
Indonesian military is committed to
upholding democratic principles.

I am encouraged that the leaders of
the Indonesian military, the pro-Indo-
nesia militias and the pro-Independ-
ence rebels signed a peace agreement
on April 21, 1999 that calls for an end to
the violence and a laying down of arms.
It also establishes a Peace and Sta-
bility Commission which may help to
determine the process by which full
disarmament can occur and the polit-
ical status of East Timor can be deter-
mined. These are significant steps for-
ward and | believe lay the groundwork
for real stability and peace.

Mr. President, it must not stop there,
however. The Indonesian government—
with the support and commitment of
its military—must continue its dia-
logue with all competing factions, both
those that support and those that op-
pose independence. Together, they
must seek to resolve outstanding
issues—such as disarmament and the
question that will be asked on the bal-
lot—in the most expeditious way pos-
sible. I am pleased that East Timor
groups favoring independence from In-
donesia have been included in recent
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discussions regarding the future polit-
ical status of East Timor. It is impor-
tant for all parties to be at the table
since all parties must ultimately abide
by the agreement if it is to be credible
and enduring.

While the exact details of the tri-
partite negotiations that occurred last
month between Indonesia, Portugal
and the U.N. are not fully clear at this
time, the world community will be
watching closely when they are re-
leased. The August ballot is supposed
to determine the political future of
East Timor. Whether the East Timor-
ese choose independence or continued
unity with Indonesia, the voting proc-
ess and the period following the vote
must be free of violence and intimida-
tion. The world community can play an
active role in helping the Indonesian
government see that this happens.

The Administration has pledged $30
million to assist Indonesia during its
national election. However, | believe
we, and others in the international
community, should do more to make
sure that sufficient funds are available
both for a free and fair election to
occur in June and to help the Indo-
nesian government conduct a free and
fair ballot for East Timor in August.
The United Nations already has agreed
to send a civilian police force to East
Timor to monitor the vote. | believe
this is a good first step. The U.N. pres-
ence should, though, be supplemented
by international, non-governmental or-
ganizations, or equivalent Indonesian
groups, which can help monitor and fa-
cilitate the ballot process.

The time is now for the U.S. and the
international community to focus on
Indonesia and East Timor. The na-
tional election for Indonesia is less
than six weeks away and the ballot for
East Timor is only about eight weeks
after that. | believe, as one long in-
volved in Southeast Asia, that it is im-
portant for those who have interest in
the future stability of this region to
start creating a positive atmosphere in
which both of these events can occur.e

OLDER AMERICANS MONTH

® Mr. GRASSLEY. Mr. President, since
1963, May has traditionally been des-
ignated Older Americans Month. |
would like to take this opportunity to
thank these valuable citizens and share
an article that was recently printed in
the Des Moines Register. The author
reminds us of the many contributions
older Americans make to our commu-
nities.

As we prepare for one of the largest
demographic shifts in the history of
our nation, we as policy makers often
focus on the challenges presented by a
graying nation. However, as suggested
by Francis Keith in his article, “‘Cele-
brate the Old Folks, lowa’s Assets,” it
would be a shame not to take the time
to recognize and appreciate the vital
role that seniors play in our commu-
nities.

Today more than ever, seniors are
continuing to play active roles in their
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communities. In my home state of
lowa, I know many seniors who per-
form both paid and volunteer work well
into their later years. Their wisdom
and experience are a valuable resource
that we should not allow to go to
waste.

Mr. Marion Tierney, of Des Moines,
lowa recently spoke at an Aging Com-
mittee event. He is a perfect example
of an older American who continues to
be an active participant in his commu-
nity. He made a career change half a
lifetime ago because he was looking for
a new challenge in sales and increased
earning potential. Today, at the age of
eighty, he serves nearly 100 customers
of lowa Machinery and Supply.

In a highly competitive business, Mr.
Tierney says hard work is the key to
success. He brings know-how, experi-
ence, relationships, and trust to cus-
tomers as he assists them in developing
solutions to improve their productivity
through the use of his company’s in-
dustrial products. He stays on top of
new technology and products and re-
trains frequently to effectively meet
customer needs. In turn, his field expe-
rience helps the company decide which
new product lines to acquire.

His employer cites Mr. Tierney’s
willingness to share knowledge and ex-
perience with younger salesmen as a
major contribution to the business.

Mr. Tierney is just one example of
the many contributions older Ameri-
cans make to their communities. |
hope you will join me in honoring Mr.
Tierney and all Older Americans for
their many contributions. Not just dur-
ing the month of May, but all year
long.

I ask an article regarding Older
Americans be printed in the RECORD.

The article follows:

[From the Des Moines Register, Apr. 27, 1999]
CELEBRATE THE ‘OLD FOLKS,” IOWA’S ASSETS
(By Francis Keith)

In recent months there have been numer-
ous stories about the aging of lowa. The
news reporters say our older population is a
burden. They say that the increasing num-
bers of older people will be a liability for all
the younger people who still work and pay
taxes in lowa. The graying of lowa it’s
called.

There are predictions that as this trend
continues, the problem of so many old people
will become acute and drag the state into
some economic quagmire that will have a
negative effect on everyone living here.

| take a different and more positive view.
I am retired, over 65; | was born in lowa, |
worked my whole life in lowa and | retired in
lowa. Most of my peers and close friends are
over 65. Many are over 70 and some over 80.
For the most part, we “‘old lowans’” remain
very active in our community and church
and we know we are an asset to the state. We
pay our own way and we make a contribu-
tion. We old people are a renewable resource.

We pay property taxes and help pay for the
public schools, yet none of us has children
still in school. We don’t drive as much as
when we worked and chauffeured our chil-
dren to school and activities. Still, we pay
our share of the street budget and we don’t
wear out the roads.

We pay income taxes, like everyone else,
on our pensions, on interest earned on our
savings, even on part of our Social Security.
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We don’t go to jail very often. As a group,
we have a very low crime rate. Few of us are
druggies, abuse children, speed, rob banks or
use excess alcohol. We don’t tie up the courts
or fill the jails.

We pay our share of sales tax. We still buy
things locally and support the stores and
shops of lowa. We eat out more often. while
we may not have as much income as when we
worked, we have more disposable income.

Most of our income is fixed, which has its
limitations. But on the other hand, we aren’t
caught in economic downturns, layoffs, un-
employment, labor strikes and other crises
of the work years. Our income is limited, but
dependable.

We know how to work. While it’s true we
don’t run as fast as we used to, we are steady
and dependable and we’re not afraid to work.
Some of us still have business interests and
work every day. When we do have a business,
we employ lowans and contribute to the eco-
nomic well-being of our state.

We work for free. We volunteer. We serve
on boards and committees of many commu-
nity activities and at hospitals and care cen-
ters, libraries, churches and schools. We give
our time; some of us almost as much as a
full-time job. We baby-sit our grandchildren.

We’re a stable population. We don’t move
around much. Not that we don’t travel for
fun. We do that whenever we can, but we
aren’t job-hopping. We don’t have to prove
ourselves anymore by buying a bigger house
or a bigger car, just to impress our peers.
Been there, done that. We’ve been in the rat
race—we know sometimes the rat wins.
We’ve learned to rest a little, to see the
world up close and far away. We look at sun-
sets and flowers and people in a little dif-
ferent way now. We have learned patience
and tolerance and we are more thankful and
appreciative of little things.

We even contribute when we are sick,
which some doomsayers point out derisively
as a negative of being old. Even our being in
the hospital more than our younger friends
contributes to the economy of lowa. We keep
people working as nurses, therapists, lab
technicians and so on. We all die sometime,
and for us it’s likely to be sooner. Even that
gives a job to someone.

Wouldn’t any state like to have a group of
honest, reliable, stable, sociable, tax-paying
citizens who are willing to work without
pay, who support our local businesses and
who never go on strike?

Well, look around, lowa, we’re already
here. We’re your retired citizens. And we’re
working hard to keep lowa the great state
we choose to retire in.

We’re nice people to have around. We know
we’re pretty darned good citizens and we
have our pride. We have beaten the system.
We have reached retirement with all its
promises, most of which are true. Let’s cele-
brate all the ‘““old folks” in lowa, not put
them down as a liability.e

JAPANESE CAR CARRIER TRADE

® Mr. HOLLINGS. Mr. President, with
our trade deficit continuing to grow
and with Japanese vehicle manufactur-
ers continuing to increase exports to
the United States, | rise to remind my
colleagues that competitive U.S. com-
panies continue to be thwarted in their
efforts to break down the walls of
“‘kereitsu’ relationships built up over
decades in Japan. With Prime Minister
Obuchi making his first official state
visit to the United States, | thought it
useful to review our economic relation-
ship, or lack thereof.
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As my colleagues know, the Japanese
economy has been in a recession for
quite some time. Unfortunately, it
would appear the country has sought to
export its way out of the problem and
to continue to shield inefficient domes-
tic companies from international com-
petition. For instance, just last week
the Commerce Department determined
that Japanese steel imports were being
dumped by margins of up to nearly
70%. Such actions are not acceptable.
As the office of USTR recently said,

[A]s its demand for imports declines and
its firms redouble their efforts to sell to
healthier markets abroad, the effects of Ja-
pan’s economic policies will continue to hit
the United States. In 1998, the U.S. goods
trade deficit with Japan reached $64.1 billion,
an increase of $8.4 billion (14.2 percent) from
the 1997 level. . . . U.S. merchandise exports
to Japan fell to $57.9 billion, a decrease of
11.9 percent from the 1997 level. . . . Japan is
more dependent on the U.S. market to ab-
sorb its exports than it has been for many
years. In 1998, the United States bought
about 31 percent of Japan’s exports, the
highest level since 1990, and close to the all-
time high of 36 percent in 1986.

It will come as little surprise to Sen-
ators who are concerned about our
steel industry and other sectors that
Japan accounted for approximately
one-fourth of our entire trade deficit in
1998. It is a mistake to suppose that
such huge amounts of money can con-
tinue indefinitely to move one way
across the exchange with reciprocal
movement in the other direction
blocked. In view of this situation, the
USTR said in its report: ““The United
States attaches top priority to opening
Japan’s markets to U.S. goods and
services.” | trust the President will
share our government’s concerns in his
meeting with Prime Minister Obuchi,
and will urge him to take steps to in-
crease U.S. access to the Japanese mar-
ket.

I also believe Japan can, and should,
take additional steps to increase its de-
fense sharing burden. Let me give one
example. In the early 1990s, Congress
and the Department of Defense recog-
nized that more needed to be done to
augment our strategic sealift capacity.
Our experience in Desert Storm dem-
onstrated a critical shortage of U.S.-
flagged, U.S.-manned roll-on roll-off
strategic sealift vessels. We therefore
undertook new construction of a fleet
of military ships of this type. Even
with this new construction, however,
there will continue to be a deficiency
of lifting capacity.

To meet this deficiency, under the
leadership of then-Senator Bill Cohen,
Congress created the National Defense
Features program. Under the program,
U.S. companies have been invited to
build vessels equipped with special
military features for operation in nor-
mal commercial service but available
in times of national emergency.

Under one proposal, a fleet of refrig-
erated car carriers would be built in
the United States for operation in the
U.S.-Japan trade. In normal commer-
cial service, the vessels would carry ve-
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hicles to the United States and refrig-
erated products to Japan. In times of
national emergency, the vessels would
carry tanks, heavy trucks, and other
military equipment, as well as substan-
tial amounts of live ammunition.

Unfortunately, notwithstanding sup-
port from the Congress and the Sec-
retary of Defense, the project has met
with no interest or actual resistance in
Japan. This is particularly disturbing
because implementation of the project
would, at no economic cost to the Gov-
ernment of Japan, enhance the mutual
security of our two nations. Especially
at a time when the Government of
Japan wishes to play a greater role in
advancing shared defense objectives, |
am disappointed that it has not given
more serious attention to this pro-
posal.

I hope the Administration will con-
tinue to press the Government of
Japan to take steps to reduce our trade
deficit and enhance our mutual secu-
rity. | also hope the Government of
Japan will use the occasion of the
Prime Minister’s state visit to make
further commitments to doing so.e

COMMEMORATING BRANDON
BURLSWORTH

® Mr. HUTCHINSON. Mr. President, it
is not often that | rise to speak about
specific individuals, but the individual
I want to talk about today was a man
of extraordinary character, Brandon
Burlsworth.

Last Wednesday, | was saddened to
learn about the tragic and untimely
death of Brandon Burlsworth. Brandon
was only 22 years old when a car acci-
dent ended his life. While his time on
this earth was short, his impact on our
world will be long lasting. Brandon was
a hero to the community of Harrison,
the Razorback family, and the entire
state of Arkansas.

Brandon lived the kind of life that
would make any parent proud. He led a
wholesome life, and was a devout
Christian who used his faith and strong
work ethic to become a success in
every facet of life.

Brandon was not a highly recruited
athlete coming out of Harrison High
School. Several small colleges ex-
pressed interest in him, but Brandon
had his sights on walking on at Fay-
etteville and becoming a Razorback.
While the odds were long, Brandon
worked hard and not only made the
team, but went on to start for the Ra-
zorbacks for three years. Last year, he
earned All-American honors, while
leading Arkansas to the SEC West Co-
Championship and a berth in the Citrus
Bowl. Last month, the Indianapolis
Colts selected Brandon in the third
round of the National Football League
draft.

Not only was Brandon a disciplined
player on the field, he was an out-
standing student in the classroom as
well. Brandon earned a bachelor’s de-
gree in marketing management and a
master’s in business administration,
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all in 4% years. In addition, he was a
three time member of the SEC Aca-
demic Honor Roll.

Today, newspapers and newscasts are
often filled with stories about athletes
and their brushes with the law. Bran-
don became a symbol of how student
athletes should conduct themselves.
The manner in which he conducted
himself on and off the field will be
Brandon’s legacy. He was a young man
of great character and dedication.
While | recognize that words alone pro-
vide little comfort in times such as
these, I hope that Brandon’s family
knows how many lives this young man
has touched.e®

ORDERS FOR WEDNESDAY, MAY 5,
1999

Mr. GRAMM. Mr. President, | ask
unanimous consent that when the Sen-
ate completes its business today, it
stand in adjournment until 9:30 a.m. on
Wednesday, May 5. | further ask that
on Wednesday, immediately following
the prayer, the Journal of proceedings
be approved to date, the morning hour
be deemed to have expired, the time for
the two leaders be reserved for their
use later in the day, and that the Sen-
ate then proceed to vote on the adop-
tion of S. Res. 94, which is at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. | now ask unanimous
consent that it be in order to ask for
the yeas and nays on S. Res. 94.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAMM. Mr. President, |
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. GRAMM. | ask unanimous con-
sent that immediately following the
vote, there be a period of morning busi-
ness until 11 a.m., with the time equal-
ly divided. | further ask that the first
half of the time be allocated to Senator
CovERDELL and the second half of the
time to be allocated to Senator DOR-
GAN or his designee.

| also ask consent that at 11 a.m. the
Senate resume consideration of S. 900,
the financial modernization bill, and
the pending Sarbanes amendment.

I finally ask that the time until 12
noon be equally divided between Sen-
ator GRAMM and Senator SARBANES,
and that Senator GRAMM be recognized
at 12 noon to make a motion to table
the pending Sarbanes amendment to S.
900.

The PRESIDING OFFICER. Without
objection, it is so ordered.

now

PROGRAM

Mr. GRAMM. For the information of
all Senators, the Senate will convene
on Wednesday at 9:30 a.m. and will im-
mediately proceed to a rollcall vote on
adoption of S. Res. 94. Following the
vote, the Senate will be in a period of
morning business until 11 a.m. At 11
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a.m., the Senate will resume consider-
ation of Senator SARBANES’ substitute
amendment to S. 900, the Financial
Services Modernization Act, with a
vote on the Gramm motion to table oc-
curring at approximately 12 noon. Ad-
ditional amendments are expected, and
therefore Senators can expect votes
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throughout Wednesday’s session of the
Senate.

ADJOURNMENT UNTIL 9:30 A.M.
TOMORROW

Mr. GRAMM. If there is no further
business to come before the Senate, |
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now ask unanimous consent that the
Senate stand in adjournment under the
previous order.

There being no objection, the Senate,
at 7:08 p.m., adjourned until Wednes-
day, May 5, 1999, at 9:30 a.m.
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